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THURSDAY 17 MAY 2007

| RCO7/ 7143 - NEW SOUTH WALES TECHNI CAL AND FURTHER
EDUCATI ON COW SSI ON v VALDA JUNE KERRI SON

Application by New South Wal es Techni cal and Further
Educati on Commi ssion for |eave to appeal and appeal

agai nst the judgnent and orders of Justice Schm dt given
on 21.3.03 and 10.12.03 in matter no 3124 of 2000

Ms E Brus for the Appellant
Respondent in person

WALTON AP: This matter has been listed today for a short
hearing in the light of the witten subm ssions filed in
the proceedings to deal with various matters raised by Ms
Kerrison after the decision given by us on 9 Decenber
2004, and before the consideration of the question of
costs, which has then been reserved by us for
consideration. The long delay in the intervening period
m ght be expl ained on a nunber of bases, which are
presently irrel evant, because the matter has been listed
today to deal with those matters that Ms Kerrison has
identified as requiring consideration before we are able
to consider the question of costs, and on her application,
t he question of costs should not be reached because of the
matters she has raised.

Those matters have taken various forns, and | do not
propose to do anything other than identify themin the
broadest way so that the parties may be abundantly clear
as to the broader subject matter. The centrepiece in the
i ssues raised the question of a re-opening of the
proceedi ngs, which has two tranches, as it were.

Firstly, there is an issue as to the jurisdiction, that is
our jurisdiction, to consider that application nade by Ms
Kerrison, and secondly, as to the question of that matter,
that is, as to the question next after the question of
jurisdiction - assumng there is jurisdiction - whether
there is a proper basis in any event to permt the
proceedi ngs to be re-opened at this stage, and various

I ssues have been raised in that respect, including a
guestion of whether there would be an irrenedi abl e

i njustice.

The second matter which seens to have crept into the
submi ssions | |list for the sake of conpl eteness only, and
that is sone notion that on some basis the decision nade
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by us set aside - and | say no nore than that other than
it seens to have taken sone feature in the various

subm ssions - and lastly - and I won't attenpt to define
it, but identify it by reference to the docunent - there
is what is described as a notice of special appearance
filed by the respondent on 7 March 2007, with an
acconmpanyi ng affidavit raising various matters associ at ed
with that description.

| note that that application, if it be an application,
postdates the application for reopening the proceedi ngs
which was filed on 12 February 2007. 1In respect of all of
those matters, we have received various witten
subm ssi ons, which have been filed by the parties, and

unl ess there is a desire to do so, | do not propose to
list all of them but nerely note that we have received
them and that we have read them

W do note, however, that there is a somewhat unusua
affidavit that has been filed |late yesterday, which is
descri bed as affidavit for emails to M Stephen Davi dson,
CEO of HealthQuest. W are not sure why that material has
been filed, or what relevance it has to the matters at
hand, as | have described them and it appears sensible
somewhere near the outset of the proceedings, to deal with
that matter. | amputting it in a different class to the
af fidavit which acconpani ed what is described as the
notice of special appearance, which seens to be very nuch
in the nature of a subm ssion acconpanyi ng that noti ce,
and therefore, raises no particular issue, other than the
fact of that matter as raised presents itself in one way
or anot her.

Ms Kerrison, | think we should indicate to you that,
firstly, we propose to, in the course of this norning s
proceedi ngs hear you as to anything further you wish to
say inrelation to the witten subm ssions that you have
filed, and in answer to the subm ssions of the appellant
in that respect, and, secondly, to hear you in particular
as to why we should receive the affidavit that |I have just
descri bed as being filed yesterday.

| should indicate in doing so, in respect of that latter
respect, that is the affidavit filed yesterday, that it
wi || be unnecessary to rehear all those things that you
have already put in witing, which obviously we have read.
Just before | come to you in relation to the question of
affidavit, | should find out what the appellant’s position
isinrelation to it, and depending upon that, I will then
call upon you to respond as necessary to do so.

RESPONDENT: Can | nmake it clear, if it wasn't clear in
the affidavit, that | amnot pressing the notice of
speci al appearance, et cetera.

WALTON VP: | was going to ask you that a little bit down
t he road.
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RESPONDENT: |’ m not pressing that.
WALTON VP: So we do not need to attend to that matter?
RESPONDENT:  No.

WALTON VP: That is what is intended by the first
par agraph of that affidavit?

RESPONDENT:  Yes.

WALTON AP: Thank you. Wth that clarification, M Brus,
and wi thout needing to rehearse any subm ssions, as it
were, in support of what your positionis, if you could
just indicate what the appellant’s position is in relation
to that affidavit.

BRUS: W oppose it. W object to it being accepted by
t he Court.

WALTON VP: Ms Kerrison, that being said----
RESPONDENT: May | speak why the affidavit went in?

WALTON VP: Yes, | need to hear you as to why we should
receive it in the proceedings at this stage.

RESPONDENT: Because | amclaimng this case first in the
public interest, but |I find it particularly interesting

t hat now Heal t hQuest, who have been at the centre of al

of this - I don't know how to put it w thout claimng
sonet hing that Heal thQuest nmay not wish to claim

However, the thing that |I really wanted to put in was the
case that formed part of the email.

In the second enail in the blue printing at the back,
there is a discrimnation case and one of the things that
| have been saying all through this is that it is
discrimnatory to sinply say: here is a disability |abel,
therefore you are no longer able to carry out the duties
of your office - and this particular case, although we
know i n our heads the rationale behind discrimnation, it
shoul d be nore than that.

Neverthel ess, | believe that the Court and many people
can’t get away from hearing the |abel and then there is
the assunption that the person is | ess than other people
wi t hout that particular label. This particular case - and
I will ask you sonething before | go alittle bit further.
When | need to put in court cases, | have generally

i ncluded themin the body of subm ssions, and things |ike
that. |Is there another nethod that | should have been

usi ng?

WALTON VP: Ms Kerrison, for present purposes, as |long as
you identify what you have, that is the cases you rely

upon, and what you say their relevance is, in other words,
what their significance is - which again | think you have
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done - in ternms of the formal process of receiving them
for our part it is as good as any to have themreceived.
Whet her they are of any significance at the end of the
day, of course, is another natter.

RESPONDENT: | accept that. | was trying to nmake sure
that there wasn’'t some rule that | wasn't aware of that
precluded information going in in certain circunstances,
because that could be fatal to whatever | amtrying to
put .

WALTON VP: The difficulty you really face is not a
technical or formal issue of that kind, but whether any
mat eri al should or would be received by us at this stage

of the proceedings. That is the real issue, | think.
RESPONDENT: | would ask that that affidavit go in because
it has two cases there. In the first email there is a

case identifying in very sinple | anguage how easily it can
be shown that procedural fairness has actually occurred.

STAUNTON J: Fai rness or unfairness, Ms Kerrison?

RESPONDENT:  Unfairness. Thank you. That is on page 4,
“The right to procedural fairness and the genera

principles” - | presune everyone has read it, but it has
been quoted nore in sone of the cases that | have seen on
the Web. It is an exanple of procedural fairness, which

is very sinple for nost people to use and understand, and
it is particularly easy for me to use. A party nust be
gi ven an opportunity to make his defence if he has any,
and then ski ppi ng down, “Even God hinself did not pass
sentence .... sanme question was put to Eve al so”.

Throughout this case | have been saying that | was not

gi ven procedural fairness in the decisions that were nade.
No one has ever said to ne - did you do sonething - and
if it is proven well, we are going to term nate your

enpl oynent or we are going to make ot her deci sions,
cutting off your pay, or we are going to nmake deci sions
and keep you out of work. On the basis of procedura
fairness | have been asking, right back from when origi na
application went in, for themto be declared null and

voi d.

I f the decisions and docunents et cetera are in fact nul
and voi d because of lack of procedural fairness, there is
not any evidence left for this Conm ssion, which makes it
a bit of a problemif there has been a judgnent handed
down on the decisions. That is why I have asked for this
case to go in as part of this affidavit.

WALTON VP: But the decisions that you are referring to
here, so that we can be clear about this, are the

deci sions by your fornmer enployer in relation to your
enpl oynent, is that what you are referring to?

RESPONDENT: Not only that, but the steps that they took
.17/ 05/ 07 4 ( RESPONDENT)
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to prop up what | say is a non decision, the manufacturing
of allegations out of the blue, hundreds of mles away,
and putting themin the files. W all rely on our
reputation. Wthout our reputation we don’t have much

left. In one of the cases which | have already put into
t he Conmi ssion, procedural fairness applies to people’s
reputations. In other words, if soneone is going to be -

let’s | ook at the present case.

I f someone was going to be applying a psychiatric |abel to
any professional person in this room we would really want
procedural fairness so that we could fight for soneone, if
sonmeone was going to manufacture allegations that any

prof essi onal person in this roomwas running around with
guns, threatening hom cide or suicide, and put them on our
prof essi onal enploynent files, as they are, in ny

subm ssion - we woul d want procedural fairness before they
made a decision to do that. Instead of that, all of these
deci sions and actions - there’s a whole list attached to
one of - 1'Il just find it.

WALTON VP: Ms Kerrison, while you are |ooking for that
docunment, can | clarify this with you? | note you

i ndicated that part of the reason that you want to put
this before us is because you wish to refer to sone
authorities, but the real reason that this affidavit
evidence is put forward is to establish a basis to say -
that is, on your application - that the decision to renove
you from service, for whatever reason, was wong, and
shoul d have been overturned by us in our decision in this
case, because of procedural unfairness.

Wien | say it was wong, | amincluding in that your
argunment that it was ultra vires or void in some way, or
that it was just procedurally unfair and, as it were,
unfair because of that reason. Al of this is to enable
you to present an argunent that at the end of the day the
deci sion of the enployer vis a vis you should be reversed
as to the issue of procedural unfairness.

RESPONDENT: Am | understandi ng you in that the issue that
you believe that | ammaking is that the decision of TAFE
whi ch renoved nme fromoffice is null and void because of
procedural fairness? That is part of it, but there is

al so the part where | have been al so sayi ng that
discrimnation is right through this, and the Comm ssion
is conpelled to take into account discrimnation. | am
hoping that I will be given the chance to show you that
sinply renmoving a person fromoffice on the grounds of a
presuned disability is discrimnation, and the Industria
Rel ati ons Commi ssion or Court should not be backing
anything like that. Al of the decisions that were nade
to keep ne out of the workforce - that is prohibited under
the Antidiscrimnation Act.

If we have a | ook at the Antidiscrimnation Act, the
I ndustrial Relations Commission is conpelled to take into
account the Antidiscrimnation Act. They give an exanple

.17/ 05/ 07 5 ( RESPONDENT)



10

15

20

25

30

35

40

45

50

55

MAG PH

of a wonman receiving |less than a man and the
Antidiscrimnation Act is very strong on presuned or even
real disability. In the docunent filed on 13 April 2007,
on page 10, it tal ks about discrimnation in work.

WALTON VP: If | add discrimnation to the matters | have
raised with you, that is, in addition to procedura
fairness or unfairness as her Honour pointed out, all of
this is a platformfor an attack on the enployer’s
decision, that is, your forner enployer’s decision to
renove you. In other words, you say that: | want to be
able to present an argunent that says that that decision
was either ultra vires or wong or unfair, because of (1)
unf ai rness, procedural unfairness, or (2) because of

di scri m nation, and----

RESPONDENT: And al so because the judgnent fell into, |
believe, a trap of assuming that the words that

Heal t hQuest happened to wite on a docunent fulfilled al
the requirenents that were in the TAFE Act - that the
Court presumed that an opinion hundreds of kil onetres away
was actually a finding, whereas the TAFE Act said that
there had to be a finding that a person was unable to
carry out the duties of an office.

Heal t hQuest sinply say: we have found a disability,
therefore, we are of the opinion that this person can't
carry out the duties of office. That nay sound very
convincing when it is said by a doctor, because doctors
are supposed to know these things. However, we are al
humans and we can all make m stakes. Doctors also can
make m stakes. That is why there are such things as - if
a person does not think that a particular nedical opinion
is correct, they can elect to go sonewhere else to get a
second opi ni on.

WALTON VP: But Ms Kerrison, can | stop you there, and I
woul d ask you to listen carefully to what |’ m about to say
to you. If | add the third thing to the Iist |I have been
devel oping to you, that you just nentioned, that is that

| ast issue about proper nedical assessnent and the |ike,
are those not all argunments that you would wi sh to bring,
if we permitted you to reopen proceedings, so as to re-
agitate issues of this kind, after our decision has been
gi ven?

RESPONDENT: Not being famliar with the Court, |’ m not
sure how much | have to say, because if | don’t say
sonething at a particular tinme, it can be assuned that
there is no reason----

WALTON VP: But the question | amraising with you is
this. You wish us to reopen the proceedi ngs.

RESPONDENT: | do.

WALTON VP: By which you nmean any proceedi ngs which we
have gi ven judgnment on, save as to the question of costs,
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except for the question of costs. You wi sh us to reopen
proceedi ngs so as to consider the nerits of your case, and
the nerits of the case are what |’ m asking you that you
wish to agitate, are those things which you have been
summari sing this norning for us, nanely, the question of
procedural fairness, that’s the first one. Secondly, the
question of discrimnation, and thirdly, the |ast issue
that you raised as to the nedical approach. But they are
all issues left in waiting if you were permtted to reopen
t he proceedi ngs, are they not?

RESPONDENT: Yes. Yes they are. |’mnot sure what the
Court relies on when it deci des whether or not to reopen.
Is it the strength of the information that | have put in?
Is it on |law of whether it can be reopened or not, and
that has gone in? |1’mnot sure what the Court relies on
to nmake that decision.

WALTON VP: At this stage | amjust clarifying with you
that that is what you are devel opi ng.

RESPONDENT:  Yes.

WALTON VP: One of the reasons that you seek to reopen the
proceedings is that you say that there are matters which
we shoul d have regard to that go to the question of
justice, or irrenediable injustice or sonething of that

ki nd, which would warrant us revisiting the case or going
back to the nerits of the case.

RESPONDENT:  Yes, your Honour.

WALTON VP: As | have said, we have read these docunents,
but are there any other issues of that kind that you say
shoul d be taken into account in us assessing whether to
reopen the matter? That is, in addition to procedura
unf ai rness and, as you describe it, discrimnation and the
nmedi cal assessnent issue that you have rai sed?

RESPONDENT: They are the nain areas. One of the problens
of this case for everyone is the longevity of it all. It
has been |i ke a piece of string. One thing would happen
and anot her and anot her and another over nore than a
decade.

In order to keep that piece of string going, it seens that
all sorts of extra actions have happened, but the areas
that you have outlined are the main ones, as far as | can
recall. They are the ones that | really hope to be able
to put to the Bench and hopefully make sure that
everything is right.

WALTON VP: These are the nain reasons you wish to
i ntroduce this new material ?

RESPONDENT: Yes. The discrimnatory nature of all those
years and the | ack of procedural fairness over all that
time, including - and there is a list of nore than 30
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deci sions and actions that were taken and that forns part
of the information that you already had, and the fact that
Heal t hQuest did not fulfil the exact wording of the TAFE
Act, and al so fundanental |y, because that TAFE Act and
simlar Acts date back to heaven only knows how | ong, and
obvi ously before the Antidiscrimnation Act, and it does
not take into account the recent, the entitlenment to

enpl oyees, which is witten in the enterprise agreenents
such as that there nust be an adjustnent at work if an
enpl oyee is actually sick, there nmust be considerations of
adjustnment to work and ot her things.

So | am asking the Comm ssion to | ook seriously at that
anti quat ed section and considering that everything is
witten up very well in the nore recent enterprise
agreenents, where it has witten in procedural fairness,
and the steps to be taken if a person’s enploynent is
unsati sfactory in the workplace, that’s another area that
" masking the Conm ssion to consider for the good of
everyone.

WALTON VP: Ms Brus, strictly speaking, this affidavit,
even if it was adm ssible on the ordinary base of

adm ssibility, is an affidavit going to the question of
what m ght be escribed as “what if”. |In other words, on
one view of it, it is premature because it goes to natters
that, as it were, would be agitated in evidence if there
was permtted a reopening, and in that respect, if there
was jurisdiction to reopen, and in turn, if there was
jurisdiction, a discretionary basis to reopen. 1|’'m
wonderi ng whet her the material mght be received on a

di fferent basis, maybe not in the formof an affidavit, as
to matters that Ms Kerrison would wish to agitate, if she
was permtted to, as it were, reopen the proceedi ngs.

In short, the matters that she summari sed this norning
oral ly, those things which she has put in witing and,
thirdly, in the things which probably are in inappropriate
formin the formof an affidavit, but that bring together
sonme ot her cases, obviously these don’t go to the question
of jurisdiction, but if we are in the area of discretion,
mght - and | underline “mght” - mght be relevant to the
question of whether there is irrenedi able injustice by

| ooking at the matters that the application for reopening
m ght wish to address, if the reopening was granted. |
was wondering if there was a basis to receive it in that
way ?

BRUS: Certainly we would oppose it being received on the
basis of having any rel evance to the issue of
jurisdiction, and, as it is currently cast, it is not an
affidavit as such. If the Court is happy to receive it as
a docunent by the respondent in support of one aspect of
her case, then we woul d be not opposing that, and it would
be a matter for the Court as to how you characterise it,
but certainly we would say that the docunent as it
currently is cast, has no rel evance whatsoever to the
matter of whether this Court has jurisdiction to reopen.
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WALTON VP: Although it m ght be received, wthout the
benefit of consulting with the other nenbers of the Bench,
whet her it m ght be received as sonmething like an aid to
t he subm ssion, and not evi dence per se, and that

subm ssi on would be only a subm ssion, not going to the
question of jurisdiction, but a subm ssion going to the
exercise of discretion, if there be jurisdiction. | know
t hat sounds convol ut ed.

BRUS: W are not unconfortable with what you are
proposing. It would seemthat Ms Kerrison has nade
unnecessary work for herself. She has already nade
reference to the Lord Fortescue case in her subm ssions.

WALTON VP: There is a good deal of overlap, which is one
of the reasons | amraising this with you.

BRUS: W are confortable with what you are proposing as
to how the docunent m ght be taken by the Court.

WALTON VP: Ms Kerrison, you have heard the discussion
have had with Ms Brus.

RESPONDENT:  Yes.

VWALTON VP: We will receive what is described as an
affidavit filed on 16 May 2007 by you, not as evidence in
the proceedings at this stage, but rather, as information
in the formof subm ssions or an aid to a subm ssion that
you would wi sh to make in support of your case. |n other
words, we will have regard to it as part of the

subm ssions that you are putting in support of the
application to reopen, but not as evidence in the
proceedi ngs as such.

RESPONDENT: |’ m happy with that. Thank you your
Honours. /

WALTON VP: That brings us to the stage, | think, where |
think in the earlier discussion that we were having, | had
taken you sonme way down the road of your submi ssion as to
why a reopeni ng should be given, as well as subm ssions
supporting the receipt of the affidavit. Are there any

ot her subm ssions that you would wish to put orally, that
is, in addition to that which you have said this norning,
and the witten material we have now recei ved, about the
question of reopening, either as to jurisdiction or

di scretion? | have been at pains to say to Ms Brus that
we wll deal with both matters this norning in a
conpendi ous way of dealing with the issues. In other

words, if there was jurisdiction, why should we reopen the
case.

RESPONDENT: O her than what | have al ready sai d?

WALTON VP: Yes, if there is anything supplenentary or
additional. 1’mnot asking you to sumarise or repeat it,
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10

15

20

25

30

35

40

45

50

55

MAG PH

but if there is anything further or additional to what you
have al ready sai d.

RESPONDENT: Once again, this nmay not be the appropriate
time, but because discrimnation is so applicable right
fromthe first, right through and even included in the
Comm ssion’s judgnment, that docunent that was filed |ast
ni ght, or yesterday afternoon, includes a case where the
requirenent to avoid inplications of discrimnation and
how an organi sation or a person can establish that they
are not really discrimnating agai nst soneone, and that
what they are doing is conpletely reasonable - | would
like to take the Court to that, because | have noticed
that in the judgnment that has been given, it has sinply
been accepted - there is a disability, therefore, that
person is treated as a | ess person than others, and that
cones into the discrimnation.

It is unlawful for people to discrim nate agai nst a person
on the grounds of disability and for an enployer to do so
in the terms and conditions of enploynent which the

enpl oyer affords an enployee. The terns and conditions of
ny enpl oynent were changed by denying the enpl oyee access,
or limting access, and ot her changes, et cetera, or by

di sm ssing the enployee. However, the particul ar case |
refer to - | would Iike the Comm ssion to have a quick

| ook at.

The question that this case posed was based on a nman who
applied to be a police officer, and he was col our blind,
so there was a disability, and the Court had to decide
“Did the conplainant have a disability within the

| egi slation”, or a presuned disability, and “did the

enpl oyer or prospective enployer refuse the conplainant’s
appl i cation because of that disability”. And, of course,
they did, which set up straight out the disability, but
there is a defence in that, “A defence is available if
however there is a real reason .... “, and the defence
that they set up was that they had to identify the
disability and then they had to know the characterisation
of that disability and it then had to be applied,
particularly to the duties of that very person in the
particular job, and in the case of the policeman, they had
to be able to show what that disability would affect in
the job, and they canme up with the disability that they
found, and the characterisations were that “He would, on
occasi ons, m snane colours, be subject to a high risk of
acci dent by reason of a failure to see red lights
sufficiently quickly ... recognition of single colour”.

That shows that even if a person does have a disability,
the assunption that they are therefore i medi ately

i ncapabl e, has to have a defence, if it is to be
respected. The Conmi ssion in the judgnent has not taken

i nto account any statenent of duties which | had, and nor
has Heal t hQuest and nor has TAFE, which neans that from
the tine that they began to change ny terns of enpl oynent,
all the way through, these steps should have been taken,
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and | would be agitating that the Conm ssion should be

al so taking these steps in the wording of its judgnent,

ot herwi se that judgnment is going to stand with everyone’s
nanes on it, including mne, of a disability or assunption
of disability.

The Comm ssion is conpelled to take into account

di scrimnation and al so should note the enterprise
agreenent guarantees to the enpl oyee, that these sorts of
t hi ngs nmust not happen, and | would be agitating that.

WALTON VP: Ms Kerrison, can | ask you one question then
as to the matters that you identified. You identified
this nmorning, | think in sumary, the procedura

unf ai rness poi nt.

RESPONDENT:  Yes.
WALTON VP: And the discrimnation issue.
RESPONDENT:  Yes.

WALTON VP: The question of the nedical assessnent and you
have devel oped themin various ways. Are there any of
those matters that were not raised by you or those
representing you in the proceedi ngs either before Justice
Schm dt or before the Full Bench?

RESPONDENT: |'msorry. There were too nmany negatives
there, and | got |ost.

WALTON VP: | will try and straighten it out.
RESPONDENT:  Thank you.

WALTON VP: O the matters that you have identified as
being matters appropriate for us to consider to reopen the
case, are there any of those nmatters which you have not

rai sed before in the proceedings either before Justice
Schm dt ?

RESPONDENT:  No.
WALTON VP: O the proceedi ngs before the Full Bench?

RESPONDENT: No. The original application included
procedural fairness and included discrimnation. The
wrongs of the medical assessnent - the origina

application included all those things with the request
that those docunents and deci sions be nade null and void,
and that discrimnation was a big issue. They were all in
it.

WALTON VP: Thank you. M Brus, as identified earlier, we
will hear you as to both matters, that is, jurisdiction
and di scretion, under the heading of reopening. Wile I
think the issue of setting aside has been raised in the
respondent’s subm ssions, | think it really is either, as
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a matter of formor logic or even argunent now put in this
way, that the decision as it were would be set aside if a
reopening were granted. |If you could address those
matters but, as it were, with an eye to the fact that we
have read both of the subm ssions that you have nmade and
perhaps given that this jurisdiction subm ssion seened
reasonably succinct, with particular attention to the

di screti on conmponent.

BRUS: | can assure you | amnot going to regurgitate the
witten subm ssion. The matters raised by Ms Kerrison
this nmorning we woul d submt have been anply addressed in
this Court’s decision on the original matter, particularly
the issue of procedural fairness. The Court will no doubt
recall, as included in their decision, that points of
contention were rai sed on behalf of Ms Kerrison to
agitate the very issue of procedural fairness, the one
matter which she has spent sone tinme talking to you about
t hi s norning.

The Court allowed her argunents to be heard and to be put
and to be considered and the Court determ ned that

not wi t hst andi ng those argunents, the nmatter before it was
such that they should not be accepted. Ms Kerrison has
not put forward one piece of new information to this Court
to i ndicate why your original decision was anything other
than a proper decision, and i ndeed, we would subnit that
she cannot, because those argunents have been run. They
have been heard, and they have been deci ded.

| believe the difficulty with the position adopted by Ms
Kerrison is that she fails to grasp that the nmatter before
her Honour Justice Schm dt at first instance, and before
this Court, dealt with a decision by TAFE to term nate her
enpl oynent, or to nedically retire her fromthe teaching
service. This was a point addressed in the appea

deci sion towards the end. In paragraph 88 the judgnent
says, “The decision that is the subject of .... section 20
of the Act”.

That is the matter before Justice Schm dt and that is the
matter that was before you and that is the matter which
has been resolved and finalised. Ms Kerrison indeed

wi shes to not only reopen the original nmatter, but in some
respects she wishes to reopen the original matter with a
twist, and that twist is what woul d appear to be a whole
raft of things, including, but not limted to, the
deci si ons unstated of various persons unknown, over a
period of tinme, unspecified, |eading up to and subsequent
to the end of her enploynent pursuant to section 20 of the
Act .

It is because of the approach Ms Kerrison has adopted
that we would say it is nost inproper for this Court to
extend its jurisdiction in Ms Kerrison's favour. She not
only wishes to have her matter - that is the matter

consi dered at first instance and on appeal - reopened, but
i ndeed she wants to have a whol e range of issues
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revisited, or at |least visited by the Court.

That is not what is possibly contenplated in the neaning
of the very vague irrenedi able injustice. | do not
profess to have any understandi ng of that termin any
great depth, but what Ms Kerrison is raising would seem
to be, because all these things need to be investigated,
because all these things have happened to ne, it would be
irremedi able injustice if they were not. That is what we
understand Ms Kerrison’s subm ssions to be.

The Court, even if it was inclined to, cannot investigate
anyt hing that was beyond the original application, or

the matter before you on appeal. That would require a
recasting of the original application and the deci sion
that was the subject of the challenge or a decision of Dr.
W nott. Al'l those other matters were the subject of the
evi dence before Justice Schm dt and there was indeed sone
commentary about the extensive nature of the proceedi ngs
bef ore her Honour at first instance.

Those matters have in fact distracted Ms Kerrison and, to
sone degree the Court, fromwhat was the real issue and
the real issue was identified by this Court in paragraph
88 of its judgnent. That matter has been resolved and, as
we woul d say, has been put to bed. The orders have been
made, save as to costs, and there has not been one
argunment put forward to this Court, we would submt, that
woul d (a) allow you to consider that you have any
jurisdiction because Ms Kerrison has not identified any
jurisdictional basis and (b) she has not given any reason
why - even if you are able to find such jurisdiction - why
you shoul d exercise your discretion.

WALTON VP: Can | ask you to address those sane

considerations in relation to the question, either raised
or now raised, concerning discretion?
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WALTON VP: Ms Kerrison has identified the issue rai sed,
I think in her application at first instance.

BRUS: | do not have a copy of Ms Kerrison's origina
application with nme, and I amstruggling to recall whether
it was identified or whether it was sinply alluded to.

The argunent as | understand it was never put forward as a
speci fic and separate argunent that the issue of

di scri m nation was one that should be taken into
consideration. As | recall, the issue of discrimnation
was not raised other than in passing in the issue before
this Court. So it has not been raised at any level with
any degree of force that | have any recollection of.

| would put a caveat on nyself, on ny recollection,
because | would |like to go back and trawl through
transcript with greater intensity. But | mght add, the

i ssue of discrimnation in respect of what occurred is the
subj ect of separate proceedings, which Ms Kerrison is
still proceeding with, and which may well be finalised
this year.

WALTON VP: It may be hel pful if you would put on a short
note just identifying - not by way of argunent - but by
way of notation what references you say exist in the
proceedi ngs as to that matter.

BRUS: Yes. Could I make this comrent, whilst Ms
Kerrison is quite right in relation to the Industria

Rel ations Act requiring this Court or Comm ssion to take
into account the Antidiscrimnation Act, the position
which I think is being put forward by Ms Kerrison is in
sonme respects this Court should usurp the role of the

Adm ni strative Decisions Tribunal in respect of a claim of
di scri m nati on.

This matter was never agitated as a clai m of

di scrimnation on the basis of disability or perceived
disability. | direct the Court back to paragraph 88 of
the decision, the matter that was before this Conm ssion
and ultimately this Court was the validity of the decision
of Dr Wilnott and it was never ever pursued, or agitated,
as a case involving discrimnation. Certainly it has been
menti oned and traversed, but not with it being the primary
focus of a primary driving force behind the claim

WALTON VP: | think | saw sonewhere in the papers
proceedi ngs el sewhere in the Antidiscrimnation Tribuna
was hel d over for some tinme.

BRUS: Yes, the proceedi ngs commenced in the ADT and in
this Comm ssion roughly around the sane tine.

STAUNTON J: Wi ch proceedings here are you tal king about?

BRUS: The initial proceedings. The ADT proceedi ngs were
commenced when it was known as the EOT or they were
commenced prior to the proceedings in this Conm ssion.
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There is a provision in the Antidiscrimnation Act, if
proceedi ngs are on foot here, then the matters in the ADT
or EOT are put on hold pending finalisation, because
obviously if there are the sane facts and circunstances,
you do not want the parties to be in two jurisdictions
fighting over the same matter. At our request, those
proceedi ngs were put on hold pending the finalisation of
these matters.

The current status of the ADT proceedings is hearing dates
have been set for Cctober and five days have been set. As
to how or what material the tribunal w shes to accept, or
to have regard to, is yet to be determ ned, and there wl|
be obvi ously directions hearings before that Tribunal to
establish what parts of the proceedings in this Comm ssion
can or will be used.

WALTON VP: | do not think it will be necessary then to
provide the note that | referred to, follow ng that |ast
subm ssi on

BRUS: | really do not have anything further to add, other
than to say this again, there is no jurisdiction to do
what Ms Kerrison is asking you to do. The matter has
been wel |l canvassed; the appeal before you provided Ms
Kerrison with significant opportunities to air before you
the various applications and various concerns. You have
consi dered them and determ ned the matter should now be
finalised. The orders set out in judgnment 1 to 3 should
be perfected and the matter of costs should be resol ved as
a matter of some urgency.

WALTON VP: As to the question of jurisdiction, is there
any i npact upon the subm ssions that you make in
consequence of the issue of costs not having been resol ved
at this stage?

BRUS: |If | understand the question, is the order
perfected because the nmatter of costs is not resolved---

WALTON VP: You can answer whi chever way. The question
t hi nk was pl ai n enough.

BRUS: | do not believe so. The question is still the
same. The judgnent has been determ ned. The orders have
been made. The onus is still on Ms Kerrison to provide

to you not only the reasons as to why you should revisit
your judgnment and we woul d subnmit none of the reasons she
has put forward are sufficient; and secondly, what

provi sion of the Act would permt you to reopen what is a
final decision, given on the perfected decision. There is
not hi ng, we would say, that is before you, to enable you
to do that.

The issue of finality is one that turns to a degree on
whet her the orders are perfected, and it is perfectly
under st andabl e, orders are perfected when all orders are
perfected, including the cost order. But the cost order
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in this case has been unresol ved, not because of anybody’s
fault, but because of circunstances beyond the control of
the respondent and this particular court. |If Ms Kerrison

is allowed to take advantage of those circunstances to now
seek to have these matters reopened, and re-agitated, that
woul d be inherently unfair to the respondent and it woul d
be contrary to the notion that once a judgnent is made in
a court such as this, it is final, and the respondent
should be entitled to rely upon the finality of that

deci sion and the fact intervening circunstances have | eft
the perfection of that judgnment unresolved for sone tineg,
shoul d not be a situation which acts to the prejudice of
the respondent, which it would in these circunstances.

WALTON VP: Ms Kerrison, is there anything you wish to
put in reply?

RESPONDENT: Yes. (oviously, | do not agree with what has
been said. One of the things which has cone up - until
the case is perfected, it can be revisited. The

di scrimnation matter has been throughout the Court case,
to the extent there were many allusions to the phrase
“medical retirenent” and in the judgnent handed down by
Schm dt J, she did not use that phrase “nedica
retirement”.

It was not until this Court decided to throw out what had
happened and what we had all seen happen in the previous
court before Schmidt J, that the Court overturned things
and decided Dr WInott had made all sorts of decisions
when that was not what was seen and heard by all of us in
the Court, and nade findings that people have done vari ous
t hi ngs.

Wen Dr Wil nott came into the next court case, Dr WInott
never said he made any deci sion or even seen the possible
fraudulent retirenent certificate. But this Court decided
all these things had happened. It had not been agitated
about procedural fairness, with Schmdt J. W all saw Dr
Wl nott did not know - and this is what | believe happened
- did not know anything about the retirenent certificate.
He had just seen sone letter.

It overturned all of that and started using the

di scrim natory of fensive phrase “nedical retirenent”. It
used to be that people could apply the phrase “age
retired” and it used to be in the ol den days peopl e coul d
be forced to retire if they got pregnant or nmarried. But
one judgnment the Court handed down suddenly used the
phrase “nedical retirenent” and that stands as offensive
to the Antidiscrimnation Act and where we are nowadays, |
believe this should be opened and we shoul d nake sure the
judgnment is a fair judgnment which sets a precedent for
State cases and Federal cases, and all sorts of cases.

I f everyone can now say “This person is 60 years old,
therefore they are age retired”, or, “This person has a
disability, therefore they are nedically retired”, that
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these offensive tags in court judgnments | believe should
be | ooked at by the Conm ssion, because it is 2007 now, it
is not before the Antidiscrimnation Act, it is not back
in the days when people could be forcibly retired for any
nunber of reasons under the Act.

Because of the persuasi veness, no doubt, of clains about
what Dr Wilnott did and what ot her people did, which was
not shown in the | ower Court, for nme to now have to wear
that things weren’t pursued in that court, is alittle bit
tough, because | can’t go back there, and investigate
things. It is a point nmenbers of the public have actually
witten to all of these people asking, “Did you give
procedural fairness?”

Al'l these people, including Ms Brus, and | awyers and ot her
peopl e, not one of them have cone back and said “yes,
there was procedural fairness, and it happened on such and
such a day”. So all of these decisions and things which
have happened against ne in order for TAFE to keep ne out
of the workpl ace, when there has never been any finding
that | have ever done anything wong in the workplace, it
is alittle rough for ne to wear, because the |ength of
time this appeal panel can |look at things is so short,
conpared to the tine when Schm dt J worked so hard on
being fair to everyone, including nyself.

She saw the w tnesses cone in, she saw Dr Wl nott coul d
not help at all, regarding any decision or when any bits
of paper canme into TAFE. The departnent had barristers
and | awers and everything they wanted. They al so knew we
had agitated in our anmended application there was | ack of
procedural fairness right through, they should have had
the | egal know edge to say, “Dr WInott, did you accord
procedural fairness in such and such a deci sion?”

They did not. What we all saw and heard was Dr W I nott
di d not know anyt hi ng about the decision. Dr Ranmsay said,
“l thought it was a case for HealthQuest”. They knew
not hi ng about the retirenent certificate when it was
floati ng around or anything that happened as a result of
that. Schmdt J saw that and | believe the appeals Court
shoul d be aware they were not in a position to see what
happened, to see the blank | ooks on these w tnesses, who
are going to go into the Admi nistrative Appeals Tribuna
and when soneone says, “Wiat day did you make the deci sion
or finding on such and such”, and they say, “lI don’'t know
anything about it”, it is a problem

| realise it is a problemand | apologise, it is
difficult. However, that is why |I have been agitating
procedural fairness, because no procedural fairness

what ever happened regardi ng the Heal t hQuest docunent. |f
it is null and void we don’t have to worry who did what.
It is null and void and its existence doesn't really
matter.

Regar di ng ot her issues, where we have spent a |ot of tine
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trying to decide what Dr Ransay thought or Heal t hQuest
thought, if it is sinply null and void, it can be as
sinpl e as asking people, “Did you accord procedura
fairness?” and if so, to supply that information. It
could be by way of affidavit or tel ephone hook-up or
sonething, to sinply look at the main areas and if they
are null and void, we can all cone out squeaky cl ean,
because any wong assunptions this Conm ssion has nade
about who did what, it will make this Appeal s Court | ook
as if it has egg on its face when the sane w tnesses cone
in.

So, it won't matter if it is null and void. So whatever
Dr Winott did or may not have done, if there is no
procedural fairness, nothing happens. Watever
Heal t hQuest or any other decision the respondents nay want
torely on, if there was no procedural fairness it is nul
and void, and we do not have to angst over who di d what
over what time, because it is too hard when a lot of it is
sinply good talking fromthe other side, to nmake snokes
and mrrors.

Perhaps it could be done by way of affidavit or reopening
a tel ephone hook-up or sonething like that, but | believe
that would be the fastest and easiest way for us to cone

out with justice, because it is natural justice which is

i mportant.

WALTON VP: W propose to adjourn. W would ask the
parties to wait.

SHORT ADJOURNMENT

WALTON VP: W have given sone consideration to whether we
shoul d reserve our decision in this mtter. However,
given the long history of the proceedi ngs since we
rendered judgenent in the matter on 9 Decenber 2004, we
consider it appropriate for us to deliver judgnment in
relation to the application or applications nade by Ms
Kerrison, which have caused us to sit today, to provide
sonme very short reasons in relation to that judgnent, and
then to take further steps, as required, in relation to

t he proceedi ngs.

As to the judgnment at hand, we note in the proceedings
this norning, that Ms Kerrison did not press that aspect
of her applications which fell under the application

descri bed as notice of special appearance filed on 7 March
2007, but otherw se proceeded with her various
applications to either reopen the proceedi ngs or have them
set aside.

We have determ ned to reject those applications. In doing
so, we have fornmed the view essentially that irrespective
of the question of our jurisdiction to do so, in the
exerci se of our discretion, we consider that it would be

i nappropriate to grant the applications as pressed.
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In short, we do not consider a proper basis has been
established for us within jurisdiction to take an
appropriate application to reopen the proceedings in this
matter, or upon any of the bases identified by Ms
Kerrison to agitate further as to the nerits of the matter
if allowed to do so, and to set aside the decision which
we have earlier given

Al'l of that summary is under the broad headi ng dealing
with the applications to reopen the proceedi ngs. That
therefore concludes all of the matters in the proceedi ngs
bef ore us, except for the question of costs. Again, for
the sane reason, that is, given the rather |engthy history
of the matter, what we propose to do is to fix the hearing
of the question of costs with the parties, and in doing
so, indicate that we will render our full reasons in
relation to the rejection of the applications heard today
before we sit to hear the question of costs.

W presently have in mnd, subject to availability, that
we woul d hear the question of costs on Wednesday, 18 July
or Friday 20 July, and nmake provision for the filing of
subm ssi ons preceding that date, or one of those dates,
with a viewto hearing of the cost application, being a
short hearing as to supplenentary oral subm ssions that

m ght be nade on the day in question.

So the question to both Ms Kerrison and to you, M Brus,
is as to whether you are avail able on either of the days
in question? W do not propose a particular tinme at this
st age.

BRUS: The 18th is suitable, but not the 20th.

WALTON VP: Any problemw th you appearing on Wednesday 18
July, Ms Kerrison?

RESPONDENT: Towards the end of the week is better, if
possible. If not, that will probably be okay.

WALTON VP: It is a Wdnesday.
RESPONDENT:  Yes, Wdnesday woul d be fine.

WALTON VP: We had in mnd 10 am is that suitable to both
parties?

BRUS: Yes.
RESPONDENT:  Yes.

WALTON VP: We will fix the question of the hearing of
costs for 10 am Wednesday 18 July 2007. As to the
question of progranm ng, that really should put you going
first, I think, Ms Brus, in relation to that matter. W
assume that you are continuing to press the application
for costs?
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BRUS: Yes. The appellant’s application for costs was not
just the standard cost argunent but there is a matter
unresolved with regard to a stay application which your
Honour heard and arrangenents that were put in place with
regard to paynents that were nade to Ms Kerrison froma
particular point in tinme. That would be addressed by way
of an affidavit and I think it will be self explanatory to
the Bench, but | just would indicate there woul d be that

el enent as well as what would be a fairly standard cost
argument .

WALTON VP: That is paynents made in the nature of salary
or the equival ent thereof?

BRUS: Yes.

WALTON VP: Over a period of tine?

BRUS: vyes.

WALTON VP: Wi ch woul d now be a fixed period?

BRUS: Yes. W would be seeking back pay of that
particul ar amount of noney and that is something we wl|
address in our submnmi ssions and that woul d be by way of an
affidavit which sets out the details of paynents, and al so
t he background by way of the transcript of the proceedi ngs
that were before yourself in Decenber 2005, | believe.
WALTON VP: Are you seeking the repaynent of those noneys?
BRUS: Yes, we will be.

WALTON VP: So this relates to the matter we raised in the
| ast paragraph of our judgnent?

BRUS: Yes, the issue of the stay orders agreed between
the parties and the arrangenents put in place with regard
to paynents froma particular point in tine.

WALTON VP: Do you intend to address the issue of costs at
first instance?

BRUS: Yes.
WALTON VP: And are you proposing to quantify the anounts?
BRUS: Yes, your Honour.

WALTON VP: It mght be useful to do a submi ssion in al
respects.

BRUS: Yes.

WALTON VP: How much tinme do you need to prepare all of
t hat ?

BRUS: |If we had fourteen days, that would be sufficient.
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WALTON VP: Say, to 4 June, is that sufficient?
BRUS: Yes.

WALTON VP: Ms Kerrison, | was proposing we give you a
nonth to reply. Wuld 2 July be suitable for you, that is
approximately a nonth fromreceipt of the appellant’s
subm ssi ons?

RESPONDENT: It probably woul d be.

WALTON VP: | amtaking the natter as close as | amto the
actual date for hearing, which is the 18th.

RESPONDENT: Yes, that will be fine.

WALTON VP: | do not propose, Ms Brus, there would be a
necessity to reply unless you had sone particular desire
to do so.

BRUS: No, it can be attended to at the hearing.

VWALTON VP: We will fix the matter to hear those issues
whi ch are described in paragraph 91 of our decision of 9
Decenber 2004, nanely, the issue as to costs and issues
arising fromthe earlier stay orders. Those matters wl|
be fixed for a short hearing orally at 10 am on Wednesday
18 July 2007, and we make orders there be filed witten
submi ssions in relation to those matters, in the case of
the appellant, by 4 pm Monday 4 June 2007, and in the case
of Ms Kerrison, the respondent, by 4 pmon Mnday 2 July
2007. We note our reserved decisions as to reasons wl|
be given prior to the date fixed for hearing.

MATTER ADJOURNED TO VWEDNESDAY 18 JULY 2007 FOR HEARI NG

oo
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