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MENZIES:  This is an application for leave to appeal and appeal from a decision of Schmidt J, which decision is found in appeal book volume 1 from pages 1 through to 97 delivered on 21 March 2003.[SHOULD BE TO PAGE 98]
It is one of those circumstances where, in our submission, a consideration of the issues giving rise to leave also requires consideration essentially of the issues that arise on the appeal.
The circumstances are these:
In July 2000 Ms Kerrison filed an application for declaratory relief.  There were a number of orders sought but ultimately it boiled down to seeking a declaration that since 1988 she had been and continued to be employed by the appellant, the Technical and Further Education Commission, and declarations in those circumstances she was entitled to pay for that position.
What had happened was this, in 1995 so far as the appellant was concerned the employment of Ms Kerrison terminated.  It was terminated as a consequence of she having been referred1 to HealthQuest which was the relevant Government medical department.[DENIAL OF PROCEDURAL FAIRNESS no informed consent]
HealthQuest had sent to the appellant and as a consequence of the examination, a certificate.  It is conveniently found volume 3 page 505.  The document is essentially, although it is entitled “Retirement certificate” an expression of medical opinion of the interviewing medical practitioner, Dr Mandell.[falsely certifies 'retirement'.  It looks authentic enough to dupe people such as myself and TAFE clerical staff into thinking it was true retirement certificate; instead it is not ]
Relevantly the opinion says this - and one sees this in the middle of the page under the plaintiff’s name - “I find she is suffering from a personality disorder...[offensive!  In the ADT I have adopted the approach of objecting each time TAFE label me as such.  Also SEE TAFE's misinformation in docs phone calls in relation to denial of procedural fairness, and 'fraud unravels all' ]proved [followed by a stated opinion (ref: dictionary.  Opinion is not a finding, or something proved)]permanent.” 
That document was sent to the North Coast Institute of TAFE where the respondent was then employed.  It was brought to the attention of Dr Willmott1 who it would seem communicated to his personal assistant1 that this expression of opinion should be acted upon3 and that person contacted Kerrie Walshaw1.  At the top of page 505 one sees some handwriting.  In the original2 that handwriting was in a post-it note and it reads, “Kerrie, urgent need to terminate her as at close of business today.”
What followed from that then was the administrative procedure of terminating so her employment could be brought to an end.
Subsequent upon that, but whilst the process was on foot, Ms Kerrison appealed to a medical appeals tribunal.  The nature of that appeal is an appeal against the decision or expression of opinion--5
WALTON VP:  Who do you say that communication at the top of page 505 was communicated to?
MENZIES:  To an administrator within the North Coast TAFE, Ms Walshaw.
As a result of the receipt of the document it is then communicated from Willmott via Gallagher to Walshaw and the administrative process of termination is then put into effect.
Before all of that was finally brought to an end by termination, it involved a reversal of steps that had taken place and in our submission it is neither here nor there.  What happened was after the termination process was set in train, Ms Kerrison then appealed to a medical appeals tribunal4.  
The medical appeal tribunal’s role is to reconsider the expression of medical opinion.  The medical appeal panel is the correct description.
Ultimately Ms Kerrison did not pursue that appeal.  Her Honour deals with that.  That appeal having effectively been abandoned then the process of termination proceeded and so far as the appellant was concerned, she was retired.  The statutory context in which that took place is found in section 20 of the Technical and Further Education Commission Act.  We have set out section 20 in our outline of submissions.
STAUNTON J:  Is it any different to that which appears in her Honour’s judgment?
MENZIES:  No.  Essentially expressed in the passive voice it says, “An incapable officer may be retired...on the part of the member.”
If one goes back to the HealthQuest certificate it seems as if the medical opinion is those criteria are satisfied - firstly, the opinion is she is unable to discharge the duties of her office and the disability would in all likelihood prove permanent; and secondly, the diagnosis is a personality disorder so it would seem to follow night as day that her disability could not have arisen from actual misconduct or other causes within the member’s control.5
STAUNTON J:  Section 20 requires almost a threefold test.  It says not only “unfit” or “incapable” but there is the “and”, and (b) unfitness seems to be of a permanent nature.
MENZIES:  Yes, I accept that.
STAUNTON J:  Where does it say that?
MENZIES:  In the retirement certificate, “I find she is suffering from personality disorder.  I am of the opinion she is in consequence unable to discharge the duties of her office.  I am further of the opinion the disability in all likelihood would prove permanent.
STAUNTON J:  I’m sorry, yes.
MENZIES:  The next step is what happens next.  What the statute provides for is the TAFE Commission may cause the member to be retired.  The simple proposition we have advanced is this, that upon receipt of that information from the people who obviously have the appropriate qualifications, there is a finding which satisfies (a) 6and (b).  The TAFE Commission then acts upon that finding, adopts it and then causes the member to be retired.  That is the simple and in our submission intractable construction of the statute.
What happened in this case was this--
WALTON VP:  That is not the construction of the statute but construction of the facts?
MENZIES:  Yes.[no]
WALTON VP:  What is the construction that we should put upon the words in section 20 which seems to have attracted a modest amount of attention so far, that is the words “may cause the member to be retired”?
MENZIES:  All that means is if a finding has been made then a discretion arises in the decision maker to take steps to bring about the retirement.  Of course when one considers the discretion in these circumstances, given that the basis for the exercise of the discretion is a medical opinion, then although there is a discretion, it is a discretion one would expect would almost inevitably be exercised in favour of retirement if the preconditions in (a) and (b) have been satisfied.[which had not]
Can I come back then to what happened in this case.
STAUNTON J:  Before you do, do you see any relevance at all to the reference in paragraph 121 of her Honour’s judgment which outlines the background in which Ms Kerrison got to HealthQuest in the first instance?  In other words, given the test that arises in section 20 it says there that an appointment was made for Ms Kerrison to attend HealthQuest on the basis - I am not sure if this was factually disputed - of what is called workers’ compensation/rehab and that she sent a copy of this notice to Ms Kerrison.  Given the necessity for HealthQuest to consider the provisions of section 20, at least that seems to me to be what you are saying, would it not be necessary for TAFE to direct HealthQuest directly to that fact rather than as it has been suggested that paragraph 121 suggests she was referred for purposes other than any consideration under section 20?
MENZIES:  The short answer to your Honour’s question is no.  We submit there is no relevance in that finding of her Honour.  The role of HealthQuest is to consider fitness.  It might well be--
STAUNTON J:  Where do you get that proposition from, the role of HealthQuest is to consider fitness?  I assume, and I know very little about HealthQuest, HealthQuest I imagine has a broad ranging role and undertakes medical assessments for a variety of purposes not just for retiring people.
MENZIES:  I accept that unequivocally, of course.  All I am submitting in these circumstances is HealthQuest is looking at that person.  If it forms an opinion - let it be assumed the respondent, Ms Kerrison, went to HealthQuest with a broken toe but HealthQuest upon examination found appropriate incapacity, one might think it would communicate that to the employer.  If that was the case then really the reason why Ms Kerrison went there is not to the point.  The point is a finding was made by a relevantly qualified organisation or member of that organisation.  That finding was communicated to the employer.  The employer has acted by adopting that finding to terminate the employment.  It does not matter what the basis was for which the person was sent there.  That was not the case that was being made against us.  The case that was being made against us was the employment had not ceased.  Let us assume there had been some, if you like, uncertainty, failure or error in the process, it does not matter on the case we were dealing with and that was whether the appellant had caused the respondent to retire pursuant to the power and discretion under section 20.
What has happened in her Honour was deluged, if you like, with a great deal of factual material which quite properly she dealt with.  She had to deal with it because she had to try and separate out the relevant from the irrelevant.  But what she ultimately did and which led her into error is that she went to a great deal of trouble to make a large number of findings which were really irrelevant to the task before her and ultimately made credit-based findings, some of which are in our submission unsustainable but which then seemed to have led her to a conclusion that section 20 had not been complied with, and in doing that she put a construction on section 20 which in our submission was setting the bar far too high.  What she seemed to be looking for was the existence of a document.  There is no issue that there is no such document which would say in its terms, “I have now made a decision to retire Ms Kerrison,” or “Ms Kerrison is required to be retired.”  Either way that was looking for something which in the light of the statutory requirements one would not necessarily expect to find.  The operation of the retirement proceeded in the way I have described, that is the decision maker, in this case Dr Willmott, receives notification of the findings or the expression of medical opinion of HealthQuest.  He adopts those findings and then passes the document on to the people in his administration to cause her to be retired.  That is all he had to do.  In our submission that is what he did do.
One needs to examine with a little bit of care some of her Honour’s findings and some of the consideration of the evidence.
WALTON VP:  It would assist me before going to that if you could just identify for me what you say is the passage of the judgment where her Honour crystallises the resolution of the declaratory issue.  If your answer to that is “in a number of places” then come to it in your own time.
MENZIES:  Regrettably it is not an easy task.  It is in a number of places.  To make sense of it one needs to consider it in the context of her various findings.  It is not a simple task.
WALTON VP:  As I understand the statement you just made to her Honour Staunton J, what you are contending is that any exercise of discretion which preceded the statutory steps whether erroneous or not is not contemplated within the declaratory relief sought in the proceedings at first instance or therefore arising on appeal?
MENZIES:  That is right.  What was sought was a declaration that she remain an employee.  In effect when one looks at her Honour’s approach overall, TAFE was put in a position of demonstrating that her appointment was terminated.  In other words, the onus had reversed.  All Ms Kerrison asserted was “I had been an employee, I continued to be an employee and I am still an employee,” and really effectively ignored the material which was contained in the HealthQuest certificate.  She ignored the fact her employment was terminated.  They stopped paying her, for example.
WALTON VP:  An administrative act of termination of course might be, particularly in a statutory context, entirely invalid.  The mere fact a label is put on some act may not make it so if it does not meet the statutory requirements.
MENZIES:  Certainly.
WALTON VP:  Here do you say her Honour has formulated the view the decision to terminate was not taken?
MENZIES:  That is right.
WALTON VP:  But that the statutory requirement in section 20 is less, that is it requires a lesser condition as I understand your submission, than a decision being taken or required to be taken in the statute within the context of section 20?
MENZIES:  My response to that is it depends what you mean by “decision”.  In the statutory context in this case the decision maker has a document which satisfies all the requirements for termination in accordance with section 20.[no]  That decision maker then passes it on to a person in his administration to give effect to the termination.  In other words, he is making a decision.  The decision is to adopt the finding and then proceed.  What it does not mean, which is what Schmidt J seemed to be looking for, was a document which recorded a formal consideration of the information which the decision maker had.  Simply because the decision maker receives a document which on its face would seem to indicate that the criteria for retirement had been satisfied and then merely passes that on with a consideration that it be actioned, does not mean he has not made a decision.  That is where probably the nub of the issue is.
We say all that was needed, the preconditions having been satisfied, a finding having been made, we make the point section 20 is in the passive voice.  The legislature did not intend the manager of the employer then go through the process again, as it were, if he has before him a finding that is made and he adopts that finding.  It might be a shorthand way of dealing with it but it nonetheless makes it a decision sufficient to active section 20.  When you reflect on it it would be an odd circumstance, were it otherwise.  The employer, the manager, the person who is charged with the task of continuing to employ somebody or otherwise is provided with a document from the health professionals.  That has expressed an opinion.  It would be extremely odd if there was then a requirement upon that person having the document in front of him which, on its face, is perfectly regular, to be required in some extended sort of way to revisit it.  It has all been done.
The effect of that then is the process is quite a straightforward one.  He receives the document which says this person is unfit.  That gives rise to the discretion in section 20 and then passes it on to the person whom he supervises and says “Action this, get it done.”  Clearly what he is doing is adopting the situation which is plain in front of him and require that action to be converted into the retirement.
WALTON VP:  On your submission there is a decision which is required to be taken under the section?
MENZIES:  Yes.
WALTON VP:  And that decision seems to be to the effect it is an exercise of discretion in making the decision?
MENZIES:  Yes.  If one considers it in the context my friend puts it, what is posited by Ms Kerrison is another two layers of bureaucratic involvement because what the respondent says is this, as I understand it, if there is an appeal process (which there is), then the appeal process once activated somehow in ways which are not articulated, cause the decision to be vitiated and requires then if the appeal process is unsuccessful, for another decision to be made.  That seems to postulate, first of all, the medical experts express their view, then the decision maker goes through what we have described as a solemn farce of reconsidering everything which is plain as day and then if there is an appeal all of that is put to nothing until the appeal is unsuccessful.  If the appeal is unsuccessful, the process has to be done again and you have another decision.  That, as we understand it, is the way the respondent puts the position.  It posits several layers of bureaucratic involvement which the statute does not require.  When you reflect upon it why would the statute require it?  It is a fairly simple process.  What is put against us is a process which seeks to impose a complication which the statute does not require.  Why should that be so in this case and why her Honour took that position is not entirely clear but it may well have been and we do not shy away from this and we have to approach it to an extent head on, but her Honour clearly took a very adverse view of the process.  We submit that view was mistaken, with the greatest respect to her Honour, and we can demonstrate why.
It having been taken one can readily see how her Honour was offended, as she seemed to have been by what she thought had gone on with respect to Ms Kerrison, why her Honour might then look past what we submit was actually a very simple administrative or bureaucratic arrangement and, as it were, seek to look behind it and deal with issues which really go to questions of good faith, procedural fairness and the like.  That is what she seemed to be concerned about.  In our submission that was erroneous and unnecessary.  We understand why her Honour took that view.
WALTON VP:  Bad faith might not arise here in the way the case was pleaded.
MENZIES:  Of course, but that was not the way the case was conducted.  There was a miasma of material through which her Honour had to pick.  They all had to be dealt with and we are not critical of her Honour for having dealt with it but we are critical of her Honour with respect to her conclusions.  Another view of it might have been to approach the whole case differently but that is not what happened and her Honour was dealing with a litigant in person and also a litigant assisted from time to time by a man named Crewdson and no doubt her Honour properly wanted to ensure all these issues were dealt with.
What happened was in the process of dealing with them her Honour’s decision was in part derailed but the resolution is as we put it fairly simply.  I need then to come back--
WALTON VP:  Surely this much must follow upon your case, that is the exercise of the discretion of the relevant officer under section 20 must have at least involved a consideration of whether in this case or perhaps in any case the relevant certificate satisfied the conditions of paragraphs (a) and (b)?
MENZIES:  No doubt.  The problem with it is this--
WALTON VP:  Just bear with me.  That then requires a consideration that there is a decision of a not merely formal or rubber stamping kind involving the exercise of the power by the officer.  What is required in an administrative law sense is that there is a determination, however so made, by the officer of the requisite kind before or as part of the taking of a step which is to cause the retirement.  In other words, there are a series of steps taken here by this officer, one, two or how many which you have described.  The question is whether those steps constitute a decision of the requisite kind under section 20.  That seems to be the way you have formulated your case.
MENZIES:  I take issue with respect to the proposition that it need be something more than a rubber stamp.  It depends what your Honour means by that.  If the decision maker is merely adopting that which is placed in front of him, in our submission that is sufficient.
WALTON VP:  I am raising it with you this way, Mr Menzies, because it appears to me I must say - and there is no criticism intended in this at all - that there is a deal of issue, if you like, in the formulation here or the examination of the issue which may not have been canvassed in the submissions of the parties.  The expression in statute such as “caused” is not an ordinary formulation.  It may have a history or it may not.  That expression may have been used for some particular purpose or not.  It may have the meaning you have ascribed to it.  There is also a question which follows from it which is what is the nature of the decision making process that is involved on your case.  We have had one brief exchange as to one formulation.
MENZIES:  I will take the opportunity to deal with “caused” later if this case is not disposed of today, but I have to confess the approach that I take is to regard “caused” as an ordinary English word and it means “to bring about”.  That was why I was taking issue with your Honour on the question of the rubber stamp.  All that is required is that if there has been a finding that the preconditions are satisfied is for then the employer to bring about the retirement, it raises the power, the discretion to bring about the retirement.[HOW?}  Obviously some mental process has to take place in doing that - we accept that.  But if the legislature has expressed this in the way it has, that is if there has been a finding - not a finding necessarily by the employer - but if there has been a finding, obviously I suppose in parentheses that is regular on the face of it made by somebody with appropriate qualifications,[NO STATEMENT OF DUTIES] if there has been a finding the employer then may cause the person to be retired, in other words, may bring about the retirement.  Of course there has to be a consideration by the decision maker about the document in this case to satisfy himself or herself that indeed the requirements of the section have been satisfied.  If it was written on the back of a bus ticket or a Metro Ten ticket as it is known these days, obviously you would ignore it or he may want to make his own independent decision.  Here is a circumstance where the finding on its face is regular.  It is coming from a medical expert dealing with medical issues.  It is coming from another part of the employer6.
STAUNTON J:  How do you figure that out?  How does HealthQuest become part of the employer?
MENZIES:  I was about to say that is not quite right because the Commission is a separate legal entity, but it is a government body and although the Commission is a separate legal person, it is a creature of statute and it is performing the function of government and it is a body of government.  Your Honour is correct in raising it with me, legally it is a separate organisation.  But leaving that to one side, the Commission is perfectly entitled I would have thought having received a document from the organisation which is normally charged with looking at these sort of issues, to accept what it says.  If then having accepted Dr Willmott who was the decision maker or the person who set the process in train then takes the next step, looks at it, obviously accepts it as one would have thought was inevitable and then says--
STAUNTON J:  When you say “inevitable”, I have read her Honour’s judgment.  I understand the date this material was issued Ms Kerrison was teaching.  Where is the inevitability attached to both the referral and the outcome?8
MENZIES:  The evidence of the medical practitioner who gave the statement was aware Ms Kerrison was teaching.  With the greatest respect to her Honour, that was an irrelevant consideration.  What her Honour is doing is sub silentio going behind the certificate.  That was not available to her.  I hear what your Honour Staunton J says.  We have to deal with this head on.  Her Honour took an adverse view, we accept that.  What it did was to cause her Honour to take into account what were really irrelevant considerations.  Ms Kerrison was teaching.  Maybe the certificate was wrong and was in error9.  But it does not matter.  The fact is there had been a document coming from an organisation which was charged with looking at these very issues placed in front of a person who has no medical expertise and that person obviously accepted it.  That is all.  That is why we say it has a certain inevitability about it.  One can argue about whether or not there was some defect in the process that got to that point which somehow or other has some effect on that document.  That is not a relevant consideration in these proceedings.  That was not how the case was run.  What her Honour found was nobody made a decision and her Honour then postulated a requirement for a decision whatever she meant by that which was far higher than what the statute required.  That is what I wanted to take your Honours to.
WALTON VP:  I should say raised in the discussion I had with you earlier are two issues which I will suspend for present purposes - one is the extent of “may cause to retire”10 and secondly, the law as to the proper exercise of the discretion proposed in the officer when carrying out the function under section 20 in that context.  As to the latter consideration there may be some legal territory preceding the present debate.  I will leave it stand at that.  You can take your course.
MENZIES:  Those two issues are not matters which we looked at separately.  Those are matters we will try to deal with.  I suspect we will not be in a position to deal with them today.  That is my only qualification.  If the opportunity arises we will seek to deal with those issues and provide your Honours with such assistance as we are able to.  Certainly we have been approaching it on the basis it was as I have said, on the simple English words expressed in a straightforward sort of way.  I have not looked to see if the regime postulated by section 20 is found elsewhere.  I will certainly take on board what your Honour has said.
Can I turn to the facts in her Honour’s judgment so far as we regard them as relevant.
Her Honour started dealing with the evidence at page 5.  That consideration goes on for about the next 50 or so pages.  Along the way in that first 40 or so pages her Honour makes a number of observations which, in the main, we do not wish to trouble your Honours with.
What the evidence did seem to show was this, and again trying to encapsulate it as briefly as I can, at some time before 1993 Ms Kerrison became concerned about the conduct of another TAFE officer and she raised those concerns with her immediate supervisors, the consequence of which was eventually an investigation took place conducted by people from head office.  It would seem on the evidence that enquiry was diligently conducted.  There is no evidence to suggest, as I understand it, that as a consequence of that anything adverse was generated against Ms Kerrison or anything of that nature but clearly on the evidence this is what Ms Kerrison seems to have concluded.  Her evidence is replete where Ms Kerrison regards some documents as being fabrications.  There seems no support for any of that, but that was part of the atmosphere.
In any event by 1995 the investigation had taken place - and I am compressing this - and I hope I am not doing the facts an injustice.  So far as TAFE was concerned the views seem to be all of these problems were in the past.  It is also obvious that was not Ms Kerrison’s position.  There is evidence by 1995 she is showing signs of depression and agitation.  There is a lot of issue about this particularly the causation and the extent of it and what she said and did not say.
What did happen was in about June 1995 Ms Kerrison is referred to HealthQuest.  The Managing Director of HealthQuest at some earlier time, the enquiry having completed and having made some comments in support of Ms Kerrison, did say something to the effect that perhaps Ms Kerrison should be looked at so far as her mental state was concerned.  I think that is a fair summary.  In any event, nothing happened about that and he had no involvement in the events which followed.
In June 1995 she went to HealthQuest.  I will just try and deal with some of the matters.  At page 32 her Honour at paragraph 88 - and this is the matter I was just referring to - I will perhaps just correct something I said.  I said she was referred in June 1995.  That is not correct.  She was referred in May and a decision was made in June.  In any event, paragraph 88, Dr Ramsay, the Managing Director of TAFE writes to Dr Willmott, the officer in charge of this TAFE Institute saying, amongst other things, “I urge you to continue to provide support to Ms Kerrison...in employment.”  That occurred some considerable time before there was any reference.
At paragraph 90, that letter was referred by Dr Willmott to Ms Walshaw but no action was taken.  It was not regarded appropriate at the time.  Ms Kerrison was being given support in the workplace. 
Her Honour then deals with the events which continued.  At page 97 her Honour deals with a conversation between Ms Kerrison and a Ms McGregor.  A heated exchange takes place.  I refer your Honours to point Q.  There is a continuing agitation by Ms Kerrison about matters which had been dealt with and were now in the past.  At 104 her Honour records Ms Kerrison felt she was being victimised and TAFE’s response was to send her to counselling or to a psychiatrist rather than to deal with the victimisation.  I do not really need to deal with the issue whether or not objectively she was being victimised.  There is really no evidence to support that proposition.  What is relevant for the purposes of examining this is Ms Kerrison’s state of mind.
Her Honour then continues to deal with the various accounts of what was occurring and again I do not think it is necessary for your Honours to be concerned about this point except to observe clearly there was a disconnection between what Ms Kerrison thought was happening to her and what TAFE thought was going on.  I think I should leave it at that.  This becomes of some significance because it illustrates in part the matters which were concerning her Honour.  
At 125 there is a reference to Ms Kerrison attending HealthQuest on 19 May.  She was seen by Dr Mandell, who was not called11, although her notes were in evidence.  Then at 127 there appears Dr Mandell’s notes.  There is no evidence she had a psychiatric disability at that time11A.  She appears “FTC” which I take it means “Fit To Continue”.  Then apparently Ms Walshaw was advised by Dr Mandell that Ms Kerrison should remain at work or on sick leave if so advised by her own doctor.  
What is relevant in the overall consideration is it is not as if this certificate was being dealt with in a vacuum16.  There is a long history which preceded it.
I wish to take your Honours to the evidence of Dr Jagger.  I should give a reference to the evidence, volume 9 page 1780.  At line 10 she deals with the position in the context of having been given a certificate that she was not fit, that the duties of teacher involved much more than being at work and simply because the person is at work it does not mean they were fit.  There is another passage where Dr Jagger acknowledges she knew that the appellant was at work.  I will have my learned junior look that up.
WALTON VP:  While that is being looked for, I wonder if you could give me a reference to Dr Mandell’s notes referred to in paragraph 127.  That is the passage you went to.
MENZIES:  It is volume 3 pages 491 to 493.  What I had in mind when I said Dr Jagger, I meant Dr Mandell because at 492P there is an entry “She is (?) actually working at present.”  I may have been in error when I said Dr Jagger knew she was at work, but I will check that.  
Her Honour then spends a fair amount of her judgment dealing with what the various medical events were and how they were arrived at.  At 136 she is dealing with the report of Dr Holmes, who was a treating psychiatrist of Ms Kerrison13.  He describes her as having had a major depressive illness in 1994 and then she had a recurrence but to a moderate degree.  Insofar as TAFE is concerned, it seems they were taking a different view to Ms Kerrison, whether properly based or not, there seems no doubt about that time Ms Kerrison had been suffering, according to her treating psychiatrist, a major depression in 1994 and a subsequent but moderate recurrence.  He expressed the view as to her prognosis, and that is at 47K and to paraphrase it, “She needs treatment.  If the treatment is not successful she may need to retire from TAFE on medical grounds.” Clearly Ms Kerrison’s fitness for employment was a live issue.  She is referred to HealthQuest and is seen by Dr Mandell.  Then she records what Dr Mandell’s opinion is as expressed in the certificate.  She observes Dr Jagger also concurred in those views.  (Read).  That may well be, but as we seek to submit, that is not the issue.  In any event Dr Jagger at page 1780 line 20 - and she is the supervisor of Dr Mandell or at least the senior officer - explains her position, that is it is not merely classroom teaching but involves a whole lot of issues17.  Be that as it may there does not seem to be any doubt there was an honest opinion expressed by two medical practitioners of Ms Kerrison’s fitness for employment.
At 138 her Honour refers to Dr Jagger explaining her role.  The significance of Dr Jagger’s evidence is she, not Dr Mandell, was the ultimate decision maker.  Even if Dr Mandell’s view was different as earlier expressed, ultimately the person who had the responsibility of concurring with whatever view Dr Mandell took, was Dr Jagger.
WALTON VP:  How do you get to that?
MENZIES:  Dr Jagger was the director of HealthQuest[NO DEPUTY DIRECTOR.  SIGNED RC FOR DIRECTOR DR GAPPER].  Dr Jagger’s name appears on the certificate as agreeing with Dr Mandell as expressed in the certificate.
Dr Jagger then explains the purpose of the retirement certificate as she understood it.  She made the point it was not a matter for her or HealthQuest to make a decision to dismiss Ms Kerrison and that she had not done so (although it becomes a matter of agitation in the judgment which we will come to), her role was to express a medical opinion.  It was expressed in the way it was, she says, to link in with the superannuation scheme applying to public sector employers, but clearly it is also linking in the statutory requirement in section 20 as to what needs to be found for the discretion to arise.
STAUNTON J:  I take it there was no further examination of Ms Kerrison by Dr Mandell from the time that she examined Ms Kerrison on 19 May and between the time she sent the HealthQuest certificate on 19 June?
MENZIES:  That is right, your Honour.
STAUNTON J:  Dr Mandell I do not think gave any evidence.
MENZIES:  No.  As I say, her notes were in evidence.  Her Honour then deals with Dr Jagger’s evidence further at 140 and says, “It is obvious that account had been taken by Dr Mandell and Dr Jagger of information which Ms Walshaw had volunteered in her various telephone calls...as the evidence in these proceedings had shown.”  What her Honour is now doing is taking into account for the purposes of the matters before her certain irrelevant considerations19.
STAUNTON J:  Why do you say they are irrelevant?
MENZIES:  Because the issue is whether or not there had been a finding of appropriate unfitness in accordance with section 20 and whether the person had cause to be retired as a consequence of that finding.  It may well be there were errors - we say there weren’t but for the sake of answering your Honour’s proposition even if there were errors made it does not mean that section 20 has not been complied with.

WALTON J, V‑P:   Interesting it will be I suppose for want of a better description of it because that limitation ‑ I well understand why you put it ‑ but that limitation that you described arises not out of the form of the declaration but upon the case put.PRIVATE 

     You see the declaration in the manner as expressed is wide enough to encapsulate any range of considerations, namely s20 is miscarried because (a) an invalid certificate 20and (b) an invalid exercise of discretion21 I won't attempt to particularise it but the confinement arises as a confinement based upon, if I understand you correctly, the manner in which the case was presented.  In other words the issue raised for determination being a narrow issue, namely whether or not there was in fact the requisite removal, I will use a neutral expression, in accordance with the statute.
MENZIES:  I found there would be no decision made.  Can I just deal with how your Honour raises those other issues.
     And also importantly there is no cross‑appeal and there is no notice of contention so these issues are just not alive.  But the certificate, let's assume that one seeks to run an argument of denial of procedural fairness, the certificate is which somehow or other then initiates a certificate.  The certificate is valid until it's set aside22.  It would require an examination of the circumstances and a determination of a whole lot of matters which simply was not part of how this case was conducted and that is another reason why we just can't go down there.  Of course, in any event our simple submission is as we put it.  There was the certificate.  It was valid on its face.  It was made by people hoe who appropriately qualified and after all they would need to have been asked, for example, at least well, if you had known about this and this and something else would that have affected your opinion?  And none of that was dealt with.  It's just not there.23
     And Ms Kerrison gave an explanation which was dealt with at 141 which appears in cross‑examination and one has to just really look at 141 to recognise the enormous difficulty that her Honour was faced with information coming out, as it were, only by way of cross‑examination, never then being dealt with in evidence, in any other way.  But what Ms Kerrison was appropriately asserting was that because Ms Walshaw had communicated what she characterised as inaccurate information the diagnosis was false.  Well now, there is a whole world of evidence that one has to consider to get to that point but that was the belief, no doubt honestly held by Ms Kerrison.  But that was not what her Honour was dealing with.
     Her Honour then deals with the HealthQuest certificate at 142 and it is at this point that from here her Honour then makes a number of errors which we will identify as we go on.  TAFE received the HealthQuest  certificate.  Ms Gallagher, acting manager executive services of TAFE, "Made a hand written note on the retirement certificate ...".
STAUNTON J:  I take it from a reading of that Ms Gallagher gave evidence in this, did she?24
MENZIES:  Yes.
STAUNTON J:   The reason I say that there is no reference to her as a witness in the judgment where her Honour details those persons who were called in paragraph 2 ‑ page 2
MENZIES:  We will find the reference.
STAUNTON J:   I have to assume that in reading the judgment that she had.
MENZIES:  I will take your Honour to the reference to her evidence in a moment.  I can do it now.  It's volume 9, page 1771 from line 40.  Her affidavits which were her evidence‑in‑chief is at 506 which is in volume 3.
     So I will draw your Honour's attention to the point when we say there is error but can your Honours just assume that we take no issue with what I'm just reading. Ms Gallagher's evidence was that she had no authority to terminate Ms Kerrison's employment. " It was her practice  ... dealt with it straight away."  Then her Honour deals with Dr Ramsey.  So far as Dr Ramsey is concerned he gave evidence which her Honour construed as meaning that he made no decision and the decision to terminate was made by HealthQuest.  Now on a fair reading of Dr Ramsey's evidence we have to accept that that construction is available.  But Dr Ramsey was not the decision maker.  He had nothing to do with the termination of Ms Kerrison's employment.  That is important because her Honour later refers to all of the significant people, as it were, at TAFE coming to an incorrect conclusion.  But we can put Dr Ramsey at least so far as his involvement is concerned to one side.  Then her Honour then finds Dr Wilmott's evidence was to similar effect.  Now that with respect to her Honour is simply not right.[yes it is.  Ergo no delegation]
     Can I now turn to Dr Wilmott's evidence?  Perhaps I should deal with the paragraph where he couldn't recollect having seen the certificate.  He sought guidance from Ms Walshaw in staffing matters. " He thought it likely ... and that", and then he describes at least in part the process.
     Dr Wilmott's evidence really was no more than this: I have a practice of referring matters when my personal assistant raises them for then appropriate treatment. Whilst Dr Wilmott has no actual recollection of the events it's perfectly plain from that evidence, from the existence of the note and from the evidence of Ms  Gallagher that what happened on this occasion was the health care certificate came in.  He either saw it personally or he was contacted by Ms Gallagher and the matter was drawn to his attention.
     He then took the step of causing the retirement then ‑ the termination to be put in train.  In other words whilst he has no actual recollection plainly that is what occurred and it really opens no other explanation.
     Now, it's the sentence in the first sentence of Dr Wilmott's evidence of Her Honour's judgment at paragraph 44 with which we take issue.  Dr Wilmott did not give evidence to the same effect as Dr Ramsey save and so far as this:  that if you read the passage that her Honour refers to it does say that Ms Kerrison was notified of their decision.  Now, the only way in which one can come to a conclusion Dr Wilmott's evidence was to a similar effect as Dr Ramsey is to read that sentence, that passage as meaning that he didn't regard himself as having any ‑ of doing anything other than dealing with a decision of HealthQuest.
WALTON J, V‑P:  That passage from an affidavit?
MENZIES:  I will take your Honour to his affidavit and then evidence after the morning tea adjournment.
SHORT ADJOURNMENT
ON RESUMPTION
MENZIES:  Before I turn to the evidence I will just deal with two matters.  If I can take up what may have been implicit in Staunton J's enquiries about the medical process and how it proceeded and certainly further to your Honour's discussion and discussion with Justice Walton in the ways this matter can be dealt with.  There is, of course, an important or live if it ever happened twist in the Randwick Municipal Council's point in that this was a case where the respondent could have availed herself of an appeal mechanism which was open to her to take issue with the medical certificate by resort to the medical appeal panel.  She was certainly alive to that right and indeed commenced it and then abandoned it and the circumstance is dealt with by her Honour abandoned it in circumstances where if I can call it correctly she was not prepared to have herself further examined I think was the issue.  So that was a way in which that could have been dealt with were it an issue25.
     Now, so far as Dr Jagger's evidence was concerned, her consciousness of whether Ms Kerrison was teaching at the time when Dr Jagger was saying she was unfit, that is dealt with at 1786 at line 10 when this question was asked: this is in volume 9.  As you have written such a broad declaration, "[NOTE:"opinion"… omitted by Mr Menzies, leading to]As she is in consequence unable to discharge the duties of her office ... was the core  component."  So that is really the complete answer to her Honour's expressed concern so far as it may be relevant.
STAUNTON J:  Just going to the next few lines, I mean it's a minor matter I suppose but I think it's correct where the next question up in the next line it says, "I hereby declare and it's acknowledged that the date is from 1994 to 1995, but it's also correct to say there that Dr Jagger herself never examined Ms Kerrison.
MENZIES:  That is quite so.
STAUNTON:  It's just that on one view the way in which the question was posed would suggest that.
MENZIES:  Yes.  If I can turn then to the point I was at before the adjournment.  Dr Wilmott's evidence, his evidence in chief is found in an affidavit, first an affidavit which is in volume 3 page 502.  Relevantly paragraph 3.  He was the director.  Paragraph 4, no clear collection of meeting Ms Kerrison at any time although it's possible that such a meeting did take place.  5 ‑ I have been shown a document addressed to me dated 17 January 95.
STAUNTON J:  What page did you say?
MENZIES:  I am now on page 503 in volume 3, para 5.  I have been shown a document and that is annexed and the document is a letter that Dr Ramsey wrote to Dr Wilmott. He notes his handwriting for the attention of Ms Walshaw. Says he does that in accordance with his usual practice and then he refers at paragraph 8 to the document which is annexed in B that is 505 which is the HealthQuest document.  Says the handwritten note not his handwriting, believes that it's that of his then executive assistant Ms Gallagher.
     10 ‑ no recollection but says usual practice to have Ms Gallagher forward documents to various sections after they had been brought to my attention.
     Then he gave evidence at volume 9 of page 1878.  His oral evidence‑in‑chief merely adopting his affidavit. Cross‑examination begins at S on 1878.  He repeats in cross‑examination what he said in his evidence in his affidavit.  He doesn't actually specifically recall receiving the document.  Then he is asked the question at line 9, "So from your recollection what was the probable sequence of events ... of their decision."  Then he is asked a question about documents of a derogatory nature. Says he doesn't remember anything and more questions are asked along those lines and that is the end of his evidence.
     Now, what her Honour said with which we take issue was that the evidence was similar to a similar effect to that of Dr Ramsey.  So we need then to look at Dr Ramsey's  evidence and that is found again in affidavit and oral evidence in volume 3 at page 502, is Dr Ramsey's affidavit evidence (450).
     Dr Ramsey doesn't remember much as his affidavit then reveals and then he gave oral evidence in volume 9 at page 1793.  At Y is where his oral evidence in chief begins.
     Then his cross‑examination begins at 1794 S and then Dr Ramsey then gives an account of what his understanding of the position was.  Now importantly at the time of him giving evidence in 2002 he was no longer at TAFE and he is giving evidence about an arrangement which was in existence eight years before.  He says, he is asked about s20 at 1794 W.  "During your time in TAFE did you retire people under s20.  The answer is "yes".  "Who retired them?  "Well if it was a medical matter ... at 1795 at R. "So your understanding" ‑ I have skipped over most of 1795 because it seems to be dealing with the proposition the same propositions dealing with s20, "So your understanding ... had made a decision."  Then the next question is, "So HealthQuest would make a finding ... individual's interests."  So that is I think all that is relevant in Dr Ramsey's evidence.  As the cross‑examination does go on for a great deal longer but that it was part that we certainly need to focus on.
     We accept that it may have been open to her Honour to come to a conclusion that HealthQuest, the retiring () and the Department in a sense had nothing to do with it. However, that seems to be contrary to the elaboration of what ‑ of that answer in the part that I have just read because what he is saying is, as I have just read it, HealthQuest made a decision about whether the health of the person would be impeded by continuing to work for TAFE Commission and also whether it was in the individual's interests.  Now if that is their decision then on any view of it entirely unexceptional.  And then the decision of the employer is to do something about that finding.  It really becomes a question of semantics as whether what he meant by that by the use of the word, "decision", was nothing more than a finding or expression26.
     Be that as it may Dr Ramsey was not the decision maker in this case.  He had nothing to do with it.  So in that sense whether Dr Ramsey got it right or got it wrong is neither here nor there, what is relevant for
Dr Ramsey evidence for our purposes is whether Dr Wilmott took the same position.  Now, you can't get that, with the greatest respect to her Honour, you can't get that from Dr Wilmott's evidence.  Even if you take the word, "Decision", which is referred to in Dr Wilmott's evidence, it's perfectly plain simply from a reading of what Ramsey says that the decision could make when it was used by Dr Wilmott any variety of things including the meaning which is attributed as Dr Ramsey gives it in the expanded answer at the bottom of 1795.
      Now we can't import into Dr Wilmott's words, of course, Dr Ramsey's words and I say this only by way of an illustration, that what you can't do though is with respect what her Honour seemed to do is simply say well Dr Wilmott merely adopts the position that Dr Ramsey has. That is not the evidence at all.  In any event even if it was what does it mean in the context of those sort of varying answers?   The only way that you could have got to that position that her Honour arrived at was if it had been put to Dr Wilmott, "Look, this is Dr Ramsey's position, do you agree with that", had he said yes, obviously end of message but that's not what occurred.  He gave a very limited answer to ‑ well his evidence was limited.  He gave an appropriate answer to the questions that were asked of him but he did not give evidence which was of a similar effect to Dr Ramsey.  Now, ‑
WALTON J, V‑P: Dr Wilmott doesn't know what he did.
MENZIES:  Quite so.
WALTON J, V‑P:  So the case links upon, on one view of it, in fact it might turn on it, as to what was said to be the regularity of practice as having been given or not.
     You see, if the regularity of practice was that defined by Ramsey at the passage from about line 39 on page 1795, that is the practice truly followed then it might be and I say might be because of the questions I raised with you earlier, an error of law, that is an invalid step taken under the section if so executed.
     On the other hand as I understand the case you bring, is that and this is where the next of the two pieces of evidence might be interesting, you say that the practice adopted by the decision makers was not that communicated by Ramsey but that communicated by Wilmott27?
MENZIES:  Indeed.  Or put it another way, you wouldn't hang a dog on Dr Ramsey's evidence because (a) he wasn't a decision maker, (b) he was no longer at TAFE.  We are dealing with issues that were taking place some eight years before, and (d) he gives certainly two views at least on what the practice was.
WALTON J, V‑P:  But you wish us to infer, which is I think really what you mean, that the decisions taken by Dr Wilmott was based on the context surrounding circumstances et cetera, not a decision of the kind there referred to by Dr Ramsey but one which is of a different colour?
MENZIES:  Not quite, because as a fallback we simply say this: if Dr Ramsey's position was that there was an acceptance of a, "Decision", of HealthQuest and that then there was an administrative process conducted by the employer in accordance, which was based upon an acceptance of that decision, then the Act is still complied with because what is required under the statute is that the  person is caused to be retired when the pre‑conditions or may be caused to be retired when the pre‑conditions are satisfied.  That for us is a less attractive proposition but be that as it may it's still available to us.
WALTON J, V‑P:  That is in essence a legal question that I raised with you earlier.  In other words whether the statute can be satisfied by the decision maker treating the decision as a mere administrative act.  I used the word, "Rubber‑stamp", or whether something more is required under s20.
MENZIES:  Our submission is something more is not required.  There is a decision made and that is to bring into effect the finding and at its least, even if you accept Dr Ramsey, then s20 is satisfied.
STAUNTON J:  You see, picking up on what Justice Walton has said coming back to his trigger words of, "May cause a person to retire", and what that trigger means to be retired, there is something of a contradiction in the word, "retirement which" denotes a voluntary act28 on a person's part.  Do you understand what I am saying, what appears to be like a termination being brought about.
MENZIES:  No, whilst the word, "retire", in ordinary parlance connotes a decision or normally connotes a decision of a voluntary nature, there is no reason why, even using it in ordinary language that it cannot be a decision imposed upon somebody and in any event regardless of what the word might ordinarily be in the context of this statute it clearly means imposition.  Let's look at it this way.  Assume as was undoubtedly the case here Ms Kerrison's view was that she was personally fit for her employment.  There is no way in the world that, judging by the progress of this litigation, that had Ms Kerrison been approached by her employer and invited to retire that she would have done so.
STAUNTON J:   It comes back to this may cause.  As well, you have got to read the whole ‑
MENZIES:  Of course.  If the power is to cause something to happen then it must inevitably follow that the power may be exercised regardless of the view of the person who was affected.  That is what the word means and on any view of it it has to mean that.  If it didn't have that sort of meaning then it would be difficult to see what work the section would have to do.
     The other way of expressing it might have been if it was to not have the connotation of imposition by the employer, if it would have been permitted may be allowed to be retired, may permit the person to retire.  It's caused the person to retire.  Now, true it is that the word, "retire" generally loss has the meaning your Honour puts but can't have that meaning in the context of this statute where there is an imposition on the employer to  bring about the result and that is why it has that connotation rather than one of voluntariness.
     If I can just pursue the facts a little further because it's in this area.  At 147 there is evidence of what Ms Walshaw gives.  Sorry, at 146 of the ‑ interestingly, in fact 146 and 147 have a degree of inconsistency, one with the other, because Ms McGregor is cross‑examined and she apparently said and I don't need to take your Honour to it, at I in cross‑examination, she explained that she understood the HealthQuest recommendation had been accepted.  That was how she understood the message she had received.  So that would seem to be utterly clear that regardless of what position was being taken or what views other people might have expressed her understanding was that there had been a ‑ there was a recommendation, it had been put and it had been accepted, hence retirement proceeds.  And that, of course, is utterly inconsistent with a position that the employer was a mere sighter or rubber stamp.
STAUNTON J:   That word recommendation, that may well simply be a word of her Honour's.  I notice that the appellant take issue with the use of her Honour's word "require".  I am simply saying was it ever put to Ms Kerrison that she saw it as a recommendation?  Did she give evidence?
MENZIES:  I don't know the answer to that question but, of course, this is not something we take issue with.  Her Honour is recording ‑
STAUNTON J:   No.  You are relying upon it which is why I am asking the question.
MENZIES:   We are entitled to rely on it.
STAUNTON J:   I know that but can you point me anywhere in the transcript which where it can be said that is in fact an accurate representation of what it was that Ms Kerrison understood?
MENZIES:  No, but I will have my junior just look at that in the transcript now and I will bring you back to what was precisely said and we will all be the better informed.
     Then the next paragraph Ms Walshaw speaks to Ms Kerrison and her Honour proceeds in the middle of 147, "The evidence demonstrates ... which followed."  Now that is not Dr Wilmott's evidence.  In any event Ms Walshaw was not a decision maker.  Dr Ramsey was obviously not.  All that Ms Walshaw was doing was communicating having said that.  Our position as I need to make clear is if that is what occurred that still complies with s20.
     Then there her Honour dealt with events which occurred within the administration and what had happened was there was, to summarise it, it appears as if she was  notified that she was terminated.  She then said "I have appealed" and those administrative steps were reversed and it really doesn't matter for our case but her Honour spent some time on it.
     And then at 154, there is the evidence of ‑ can I come back to the question your Honour Staunton J asked. At volume 9 page 1770, Ms McGregor at line R in fact in the next section we should go up to. Down further in your affidavit, paragraph 28 it said. "It is possible that during the course of a conversation I did say words to the effect of, "You are medically retired."  Answer "yes". Question. " You do not come back to work."  How does that reconcile with HealthQuest making a recommendation, only making a recommendation?   I understood on the advice that I had from the person who contacted me at HR that it was her decision and that was the implication of it. "That there had been a decision to recommend?  No, a decision to medically retire."  In your affidavit you say that you recall that I received advice that HealthQuest had recommended medical retirement."  And then she goes over the page, "You were asked to make contact.  Don't recall the content."  And then over the page there is a reference to an appeals process.  So that seems to be where that passage came from.
STAUNTON J:   What that seems to suggest, do you agree Mr Menzies, is that the word "recommendation" was actually put to Ms Kerrison by Mr Kenzie who was cross‑examining  ‑                                                           
MENZIES:  No, it's Ms McGregor's evidence.  She is being cross‑examined by Ms Kerrison.  The word "recommendation" comes up in evidence in chief29.
STAUNTON J:  Yes, it is all right, Mr Menzies, you can ignore that question.
MENZIES:  Let me draw your Honour's attention to this ‑‑
STAUNTON J:  Mr Menzies, let me make it clear:  What I was asking for was not whether Ms McGregor gave evidence.  I think when I had gone to this page I didn't look in the bottom right hand corner, I assumed it was Ms Kerrison whose evidence I was being taken to.  It is not.  It is Ms McGregor's.
The question I posed was had any question been put to Ms Kerrison in relation to this question of recommendation?  I don't ask for it right now, it can be looked for and if there had I would be grateful.
MENZIES:  Whilst we are on the subject, it goes part of the way to complete the factual picture; volume 3 page 5 which is Ms McGregor's affidavit, 237, "I recall I received...available to her."
I return to her Honour's judgment.  At 154, page 53 of volume 1 her Honour observes that Ms Kerrison had lodged an appeal to the Medical Appeals Panel, that is L.  Her Honour then deals with information which HealthQuest had and didn't have over the next few pages.
At paragraph 159, page 55, line I, Ms Kerrison's appeal to the Medical Appeals Panel was unsuccessful.  She in fact eventually refused to continue participating in it.  Her Honour observes that she [Kerrison] didn't get some information she was looking for30, and also at K, "She also refused...at the time."  Her Honour observes in the last line of paragraph 159, "The point was...HealthQuest to TAFE".  Here was a matter which she dealt with.
At paragraph 160, "In cross‑examination Ms Kerrison was of the view that the HealthQuest retirement certificate was fake31."  I refer to that simply because your Honours need to be aware of the context in which the manner in which the case is being put and difficulties her Honour had to deal with in determining these facts.
Her Honour then at 164 makes this finding, and it is certainly one of the findings with which we take issue, page 57, "TAFE was notified...to an end."  The problem with that is this:  That the statute did not require the employer to make a decision to require Ms Kerrison to do anything.  So, in so far as her Honour categorises the process under section 20 as a decision to require Ms Kerrison to retire, that is erroneous.  What the employer does is cause the retirement.  It has nothing to do with consent or otherwise or an imposition upon the employee to offer retirement.  That is our first opposition.  The second one is this:  What her Honour seems to be saying is that, however one categories it, there was a requirement upon the failure of the appeal to make some other decision.  We submit not so.
Her Honour proceeds, "TAFE simply acted...to an end."  Answer:  Yes; nothing wrong with that.  What's happened is that there is a process to bring to cause the person to be retired.  The process is stopped because the person exercises their right to appeal against the medical decision which is a substratum of the retirement.  It doesn't matter for the purposes of this discussion whether that meant a reinstatement, a reversal of the position which had applied up until then, but after the process had started or however one categorises it.
The simple fact is there was a process going on.  The end point was going to be Ms Kerrison would no longer be an employee, a member, she would have been retired by operation of the decision making process of the Department.  She appealed.  She was entitled to appeal.  The process stops.  As it happened, what seems to have occurred is that some steps which had in fact terminated her employment were reversed so that she was put back to the status quo ante.  That was probably right; it doesn't really matter.  Then she then abandons her appeal; inevitable result appeal unsuccessful; inevitable result finding of unfitness to discharge her duties stands; inevitable result the process which had been paused, as it were, continues to its finality.  There is absolutely nothing at all in the statutory requirements which would forbid that occurring.
My learned friend in her response postulated, well, does this mean that someone can say, "I now retire you but if something doesn't happen then I don't", and she then, having created that straw dolly proceeds to knock it down.  That really misstates what's occurring.  The first answer to my learned friend's enquiry is nothing wrong with that in any event, but it can be put another way and we put it another way in our response.  That is, you are now retired or I am taking steps to retire you, either effective now or effective when all your appeal rights have been exhausted.  It doesn't matter how you describe it.
STAUNTON J:  It assumes her appeal has been successful.
MENZIES:  Of course, exhausted and results that it is unsuccessful.  Nothing wrong with that.  What could possibly be objectionable about such a process if one wants to categorise it in that way?
Another way of categorising it is the process is under way, it can be stopped or paused.  Once the pause button is hit by the appeal, then everything stops until the appeal is resolved, then the tape goes on.  How my learned friend has it is we would have to hit the eject button, take the cassette out and put a new one in ‑ to continue the analogy.  That is unnecessary and not required by the statute and lays on another layer of bureaucracy which the statute doesn't require.  If it did it would be a different thing, but it doesn't require it.  When one reflects upon it, why on earth should it?
WALTON V-P:  Is there a statutory provision which operates in a way which stays the decision to retire in the Medical Panel provisions such as that?
MENZIES:  No, there is not, your Honour.  It is simply a process which TAFE obviously accepts must have an effect upon that process; but one can search the TAFE Act high and low, there is nothing in it which postulates a particular structure.
STAUNTON J:  Mr Menzies, it is not on the same point that his Honour has raised but in relation to any statutory requirement:  At the last sentence of paragraph 143 there is just that one statement, or the last two sentences, "After termination there...section", as though that was a requirement or that is what it was then, and her Honour goes on to say, "There is no evidence of this having occurred."  Is there a statutory requirement for gazettal in relation to these positions?  It is not clear from that statement whether that is a requirement or that is what was done.  Not being as familiar as you might be Mr Menzies with the requirements, is there a statutory requirement for gazettal, and then it goes on to say there was no evidence of this having occurred.  I was struck by that apropos that similar type of questions from his Honour about statutory requirements.
MENZIES:  Your Honour, there is no requirement in the statute for such gazettal.  Obviously, though, as a matter of administrative practice, the way that one can evidence a retirement is by a gazettal.  It didn't happen ‑ or at least there is no evidence of it having occurred in this case is true, but that does not effect the termination of the employment.  We submit a gazettal in the sense here didn't happen.  A gazettal would have been an enormously difficult presumption for Ms Kerrison to rebut.  The way Ms Kerrison relied upon it below was that the absence of the gazettal was evidence that the employment wasn't terminated.
WALTON V-P:  Of course, if the Medical Panel upheld the appeal then, in the ordinary course, I suppose it is not universally so, her condition precedent for the exercise of power under section 20 would dissolve.
MENZIES:  That's right.
WALTON V-P:  The question is, I suppose, whether that fact, assuming that fact would require a further exercise of decision by TAFE to reverse its earlier decision or whether it would go as a result of that legislative fiat.
MENZIES:  I think the answer to that question is that it depends upon what had occurred.  In this case what seems to have occurred ‑ and I have to confess I didn't look at it closely because it seemed a bit beside the point ‑ when I see it in the way that your Honour is putting it, what seems to have occurred is that she was terminated in the sense of the appropriate separation certificates were prepared32 and tax and payment of her outstanding entitlements, all that sort of stuff, she was in a literal sense taken off the pay roll.  Then, when she appealed all of that was reversed33.  So, as it were, no harm done and certainly, in this case, no need for a further visitation had the appeal been successful.  So, whilst your Honour is perfectly correct, had it been a circumstance where she had for all practical purposes been terminated, then it would have to have been revisited in some way, usually by an acceptance that those acts were void because of the absence of the substratum, it wasn't necessary to deal with that in this case because of the way TAFE itself had dealt with it.
WALTON V-P:  I see.
MENZIES:  There was some argument and that procedures hadn't been correctly followed and her Honour made such an observation, but it doesn't seem to be an observation which bears at all on the issues that your Honour had come to deal with.  Certainly when I say her Honour had made a finding that some of the procedures weren't followed, what she was saying is there was a process and they did not follow that process in some part.  I don't think that it really matters much for the purposes of what we are dealing with.
WALTON V-P:  It may not arise, but the corollary of what I have raised with you is this:  If the decision was reversed per se in consequence of the appeal, then it would follow that a further decision would need to be made in order to effect the removal.  If on the other hand it is said that there is something in the nature of a suspension of the process, then I suppose something different would follow.
MENZIES:  Your Honour, what seems to have happened ‑‑
WALTON V-P:  I don't know what the background is, I must say.
MENZIES:  What seems to have happened is that the process was stopped because it had gone to a certain point, it was in effect reversed so that the status quo ante, if you like, had been restored, but that does not require then, however one looks at it, another decision to have been made because all that was happening administratively was that there was a recognition by the administrators that the process had gone further than it ought to have in the context of an appeal now being in place.  So, the position was put back so that effectively the matter was paused pending the appeal.  For our part we don't see that that gives rise to the sort of problems your Honour is postulating because it comes back really to a question of process.  They are going about causing the person to be retired.  They stop that process, they unscramble it so that the person is not disadvantaged whilst the issue of medical appeal is dealt with.  That medical appeal process is dealt with unsuccessfully for the member and then the process resumes.
WALTON V-P:  I suppose, Mr Menzies, it depends on how they unscramble it, to use your description, as to whether that becomes a real issue or not.  In other words, I can imagine a formulation which is suspended subject to appeal or decision, suspended subject to appeal, or any number of formulations, many of which you have already given either in writing or in your oral submissions.
MENZIES:  Yes.
WALTON V-P:  As opposed to, you know, decision reversed subject to appeal, in which case there has been no relevant decision then activated in the event he did not follow.  In any event, I raise it with you now for no other reason other than it might be a minor point.
MENZIES:  I'm grateful for that because it really enables us to articulate a bill further what is going on and it comes back to this issue of a process.  There is certainly no evidence of decision reversed; go back to square one, start again.  All that has happened is that the process is stops.  Ms Kerrison's position is better than preserved; preserved in a practical sense because it had recognised that it had gone too far until this issue is resolved.  So it really is simply a question of what of the process of bringing the employment to an end and it did not involve then further decisions being made of the nature that your Honour raises.
If the statutory framework was different and if it required under the statute a series of decisions, then there could be a difficulty of the nature that your Honour raises.  It would be entirely formal and technical but it could be there.  That is not the statutory arrangement; not required under the statute.
Now, the reason why in fact there needed to be some administrative re‑juggling was because of the appeal process which went on much longer, it would seem, than would normally have been the case because of the position that the applicant took.  So it would be an odd irony to the effect of protecting the applicant to make sure she could prosecute her appeal properly and then have the effect of vitiating that which had already been done; but, if that happens, it happens.  Our position is just as I have described it; part of a process which was paused.
LUNCHEON ADJOURNMENT
MENZIES:  Before the adjournment I was dealing with that part of the judgment, page 57, which related to the steps taken with respect to Ms Kerrison's appeal and also the position taken by TAFE.  I make this observation, that at 16434 her Honour refers to a decision to require Ms Kerrison to retire and then, at 166, the same sentiment was expressed in a different way in the last sentence, "There was however...by TAFE."  In so far as her Honour used the expression "caused to require by TAFE", she is expressing the position correctly or the test correctly, but not if it is directed.  She appears to be in that paragraph and then, back to 164, wishes to import into the decision making process some element which requires Ms Kerrison to do something.  Now, that is not the test.  As to the proposition there was no evidence that Ms Kerrison had ever been caused to retire by TAFE, we submit that is simply wrong.  The evidence is the material that I have taken your Honours to.
Her Honour then at 171, page 59, comes to deal with what she describes as consideration of the appellant's and respondent's respective cases.  At 176, "I observe...consider this further."  What we get out of that is if, as it appears to be a finding, the applicant was unfairly dismissed, it seems to me entirely contrary to the proposition that no retirement had taken place.
Now, my learned friend in her submissions points out the first and last sentence of that paragraph.  We in our submissions did not include the opening words nor the last sentence; reason, it doesn't matter, it makes no difference to the sense of what her Honour was saying.  If her Honour has found that there is an unfair dismissal ‑ and that is really what she seems to be saying because that's what section 84 is all about, unfairness only arises in the context of dismissal ‑ then she seems to have made a finding completely the opposite of what her decision ultimately was, that is that the applicant remained employed.
WALTON V-P:  Wasn't she dealing with the fairness question?  Really, it is hard to know how this paragraph connects to the subject matter of the judgment, but it's speculation in the sense of these proceedings, the words used.
MENZIES:  If her Honour meant nothing more than the applicant had been treated unfairly and if she had made an application under section 84, then it would have followed ‑ and had she been dismissed ‑ then one would find the relevant unfairness, that is one thing.  That is not what she seems to be saying.  She seems to be saying I found the unfairness, or, put another way, had this been a section 84 application I would have found she was unfairly dismissed.
I accept what your Honour Walton V‑P says, it is hard to make the connection, but what it does do is illustrate the problem that has been created in the judgment by her Honour becoming ‑ understandably but, we submit, erroneously ‑ involved in a whole lot of matters which were really irrelevant.
She then returns to what she describes as the fundamental question.  At paragraph 177, "Dr Willmott gave...function", that is the function of causing the member to be retired.  True it is that Dr Willmott had no recollection, but her Honour seems to be ignoring the fact that Dr Willmott had given evidence he acted in accordance with the usual practice.  The usual practice was as described, there is a document which shows that he told somebody, from which one must infer, if he told somebody to do something, namely terminate the person's employment.  So it is simply incorrect to assert that he gave no evidence that he ever exercised that function.  True it is he gave no evidence that I did this, but there is evidence contained within the evidence that he gave of the exercise of the function.
Her Honour then repeats what, we submit, is unavailable, "His understanding of...plainly erroneous."  Not so, not there.  Then she expands upon it.
Then at 179 her Honour posits that the TAFE's position ‑ being Ms Kerrison's employment came to an end after the dismissal of her appeal ‑ there was no evidence of any decision to that effect having been made at the time.  Now, that is true but it misunderstands the statutory requirement and it misunderstand the process.
It comes back to the matter that Walton V‑P raised with me earlier and that is, yes, there could be a circumstance where, as a consequence of the appeal and that somehow the process was abandoned and there had been to be another decision made to get it going again, but that is not the statutory framework.  The statutory context is causing somebody to be retired.  Within that framework the process that has been going on, there is no reason why it can't stop, start, wait while other matters are dealt with.  If we had a different statutory framework where all of those steps are required to be taken where the decision maker had to, as it were, have a check list and check the decision maker had done this, that and something else, a different proposition, but that is not the situation.
At 180 there was, "no evidence of...of Ms Kerrison35."  As we put how one construes section 20, that is not surprising.  One would not expect to have it.
WALTON V-P:  Presumably there was correspondence to Ms Kerrison that her services had ceased or she had been removed or something to that effect.  This is subsequent, obviously, from the processes involving Dr Willmott.
MENZIES:  My learned junior is just turning it up.
STAUNTON J:  There was some letter.  I know that HealthQuest sent her a letter, but that is not what we are talking about.  There was a letter sent by Ms Walshaw, was there not?
MENZIES:  Yes.  At page 473 volume 3 it is a letter from Ms Walshaw to Ms Kerrison, "I realise that...office."  Then there is an acknowledgment of her service.  Clearly that is a communication to Ms Kerrison of her employment being in the process of being brought to an end.
WALTON V-P:  One thing is clear on your case, she didn't receive a notification of retirement from HealthQuest.
MENZIES:  Did ‑‑?
WALTON V-P:  ‑‑ Not receive a notification of retirement from HealthQuest as described by Ms Walshaw.
MENZIES:  No, what she received ‑ we will just turn up what she did receive.  I'll come back to that.
WALTON V-P:  In your own time.
MENZIES:  At 181 her Honour deals with a case which her Honour describes as entirely inferential.  With respect to her Honour, there were certain inferences which needed to be drawn along the way.  To describe the case as entirely inferential really is to ignore, for example, the hand written note, the existence of a practice, certainly one seeks to draw an inference from the existence of a practice that that practice was followed in the particular case.  To describe the case as entirely inferential really is to ignore those particular pieces of evidence.
Then it goes on again at 181, the same error is repeated, "No correspondence sent...such a decision."  That is not Dr Willmott's evidence at all.  Dr Willmott's evidence is of absence of recollection but of a practice.  It is certainly not that.  Then it goes on, "Dr Willmott's evidence...any decision."  That, with respect, is erroneous.  The next sentence, "He did not...for HealthQuest", is not Dr Willmott's evidence.  The fact is it was his evidence that it was consistent with the evidence of Dr Ramsay and Ms Walshaw may be so, but that was was not what he said.
Her Honour then deals with what Ms Walshaw and Dr Ramsay thought and what Ms McGregor thought.  Again, that is involving herself in issues which are not relevant to the determination of the issue which was before her because they were not the people charged or delegated with the appropriate responsibility; Dr Willmott was.
WALTON V-P:  That is not entirely correct, is it?  If the statutory requirement was to cause something to happen, and let's assume for point of argument that a decision had been made, then, on that statutory formulation, if the decision so made is not given effect to that, it is not caused to be made then it is ineffective, is it not?
MENZIES:  Indeed.  What her Honour is saying is that neither Dr Ramsay, Ms McGregor or Ms Walshaw believed that they had a role to play in the making of the decision in the causing.  Of course they did or, at least, of course Ms Walshaw did, as the conduit for Dr Willmott to effectively say, "Action this".
WALTON V-P:  Accepting the question I raised with you, I'm accepting the point of argument the distinction you have just made, but if Ms Walshaw is the conduit or instrument effecting the decision, then it may be, on the face of the letter appearing on page 473, that it failed.
MENZIES:  Ms Walshaw's view is irrelevant.  What is occurring is the carrying out of a process.  It is the implementation of a decision which starts with the communication of the findings of HealthQuest to the person delegated with the power of bringing the employment to an end and ends with the employment ceasing.  Assume that Ms Walshaw had some view about how the matter or where the power lay, that it was a power in HealthQuest, it doesn't matter because it wasn't her job then to do anything other than take part of the process.  The process becomes a mechanical, administrative one.  The employer has the precondition as evidenced by the retirement document, the delegate of the employer, Dr Willmott, saying to the persons whom he supervises, implement it.  It doesn't matter what those people think, they could have had any sort of view erroneous or not about the process, it doesn't matter.
In answer to Staunton J's question about, at volume 3 page 436.
WALTON V-P:  The HealthQuest letter.
MENZIES:  Yes.  Ms Kerrison had it.
STAUNTON J:  There is reference to it in paragraph 137 of the judgment.
MENZIES:  At page 436 Ms Kerrison says, "I opened my...to your employer."  I need to remind your Honours that Dr Jagger's evidence was that because the certificate so‑called was found to confuse recipients, members, that what HealthQuest did was send the certificate to the employer and send what was effectively a summary of it by way of a letter to the member.  So she didn't get the same document but what she got was a document which effectively summarised the report.
WALTON V-P:  Thank you.
MENZIES:  Then her Honour deals with a misunderstanding in TAFE at 185 as to what ‑ sorry, I need to go back.  At 184, "Given the evidence...of the Act."  Her Honour doesn't really elaborate as to how what happened is inconsistent with the statutory scheme.  We submit it wasn't.  What that proposition fails to grapple with is that it was Dr Willmott who had the role of dealing with the issue and he did deal with it.  There was nothing in the statutory scheme which one can point to and say, well, that wasn't done and it should have been.  Then her Honour deals with a misunderstanding in TAFE as to what HealthQuest's role was.
At 186 Dr Ramsay's evidence was that he, "did not make...made that decision."  Again, one comes back to her Honour's concern of what Dr Ramsay thought when Dr Ramsay was not making the decision and, number 2, where at its highest there are at least two constructions about what Dr Ramsay thought was the appropriate respective positions of HealthQuest and the employer; but it doesn't matter, he is not dealing with it.
Then her Honour dealt with at 188 with Ms Gallagher's evidence.  She wasn't making the hand written note.  She explained that Dr Willmott's practice had been to give her verbal advice and direct the actions of others.  It is all entirely unexceptional.  She didn't do this off her own bat; she did it, on any view of the evidence, as a consequence of an instruction.  True it is the actual instruction is not in evidence and Dr Willmott has no recollection, but that doesn't mean that an instruction didn't occur.  Indeed, the evidence makes it perfectly plain that it must have.  There is no suggestion that Ms Gallagher just made it up and acted without instruction, that was never put and never suggested.  Her Honour then repeats at 189 we submit something which is just not really found in the evidence, that he had made no decision.  It is just not right.
Then at 190 her Honour finds the inference that a decision in accordance with, again the language becomes a little confused, "The conclusion that...hand written note."  If one deletes "had to require" and replaces it with "had to cause Ms Kerrison to be retired", then we would have no issue with that part of the expression.  Then it continues, "The decision made...healthQuest certificate failed".  What TAFE was submitting before her Honour was the process was underway, it was obviously stopped by the appeal, but if the appeal failed it continued.  Again, with respect to her Honour, we can see nothing exceptional about that.  "Given the evidence...simply not available."  In as much as it is not put that the issue was revisited and that a new decision made to retire if the appeal failed is not there, we accept that, but that's not what was happening.
Then, "Indeed to the...applicable TAFE policies."  If I can just deal with that.  With respect to her Honour it really isn't available to put that construction on what Dr Willmott's understanding was.  HealthQuest had not determined that Ms Kerrison was to retire and that is not Dr Willmott's evidence.  Dr Willmott had in front of him a medical opinion which expressed that medical view.  What he was doing then was adopting that view and, it being adopted, then directs the process to continue.
WALTON V-P:  I take it if the reference to HealthQuest had determined was removed the sentence would be otherwise what you say has occurred.
MENZIES:  Yes, your Honour.
WALTON V-P:  In returning to a question I asked much earlier, it probably represents the moot point of the appeal.
MENZIES:  Probably.  Certainly on this issue, there are some other issues but certainly on this one, yes.
The question becomes, and it is a question with respect to which we would submit leave is appropriate, at least one of the reasons and certainly a sufficient one, that is it sufficient upon the receipt of the document such as this to then implement the opinion which is annexed or use the opinion, adopt the opinion which is in that document and then cause the steps to take place which brings the employment to an end, is that causing a person to be retired within section 20.  Our simple response to that question is if that isn't, what is?  Really, we submit that the matter can be dealt with as simply as that.
Then her Honour dealt with Ms Walshaw's view, again taking into account so far as she did ‑ and of course it is a bit unclear ‑ irrelevant considerations.  It really didn't matter what Ms Walshaw thought might occur and the fact that she was surprised or she had not expected retirement or she was expecting a return to work is neither here nor there.  A, it is not for her to make a decision about that matter and, B, even if it was, what her expectations were are irrelevant.  She, after all, was a medical practitioner, she might have thought ‑ she obviously did ‑ that it was not a matter of such significance that the medical opinion was such that it was.  The fact was that is the medical opinion.
Then it goes on, "There appears...was exercised".  Whether that was first appreciated or not is really neither here nor there.  What happened was it was appreciated.  Her employment was continued until that matter was resolved and, as it turned out, resolved against her because she gave up her appeal then the termination proceeded.  Then her Honour dealt with the mechanics, we submit, not in accordance.
In 193 she is put back on the pay roll after being taken off, and her Honour then raises doubts about that process.  That is not a matter which really is determinative of anything.
Then at 196 her Honour says, "There is no...of section 20."  True enough.  Dr Ramsay is irrelevant.  Dr Willmott we say is unnecessary because he had set a process in train to cause her to be retired, that is all he needed to do.  He didn't have to come back and revisit it if the process had been paused and continued.
At 197, page 66, her Honour a found that the evidence showed that Ms Kerrison was deliberately deceived36 as to the reason why she was being sent to HealthQuest.  She doesn't deliberate on who it is that has done so and why they did it, what one draws from it.  We submit, although it may not be determinative ultimately of the outcome, it is a matter which is of such a serious nature that we are entitled to complain, as we do, and say that finding, whether or not it ultimately effected her Honour's decision, was really not available to her and ought not have been made.
WALTON V-P:  Mr Menzies, the indented paragraphs that follow over the next page and a half or so, are they derived from another document, in other words, an extract of a submission, or are they part of the judgment?
MENZIES:  It is just part of the judgment.  How her Honour has expressed no doubt to make clear that was the evidence she was considering.  Of course, credit based findings as this one is one which, in the normal course, one can't attack on appeal unless the sorts of categories that are dealt with in Devries and Abalos and the cases that they derive from exist; that is misuse of advantage, making findings inconsistent with the evidence incontravertibly moved, and there are various formulations of it.  It is important to bear in mind the High Court's latest visitation of those issues which is a decision of Fox v Percy where the Court there makes it clear that, whilst credit based findings ought be given very significant weight and shouldn't be interfered with unless the circumstances exist, they are not sacrosanct.
I don't wish to labour the point any further save to say it really wasn't open to her Honour in the circumstances of the evidence which she has outlined to come to a conclusion of deliberate deception. May have been a mistake, may have been inaccurate, certainly. But to then elevate it to deliberate deception, particular in circumstances where her Honour does not identify who, when, why, in our submission ought not to have been made.PRIVATE 

WALTON J, V‑P:  Why should we deal with this issue on your case?  Or put it in a slightly different way, why should we grant you leave to deal with this issue having regard to what you have I think amply described as the core of your case on appeal?
MENZIES: Your Honour, I can put it no higher than this, that what has occurred in some respects, we can't put our finger precisely on it and identify it, but her Honour has made erroneous findings which, the employee says of a very long inquiry and deliberation about a whole lot of factual matters, it is relevant to whether your Honours would in considering that issue to consider whether her finding on this issue was one which was available to her, because if your Honours find that it was not, then it affects then the consideration of the basis of her other findings. I don't think I can put it any higher than that your Honour, but I accept it is not at the heart of our appeal.
I turn your Honour then to some of the matters that we have specifically made in our submissions other than the ones we have already dealt with.
WALTON J, V‑P:  Just before we leave the judgment, I would be interested to hear what you say about paragraph 214.
MENZIES: I am grateful for your Honour for drawing my attention to that paragraph because we do need to deal with it. The first sentence is really contrary to the evidence. The only evidence in this area is in the matters that I have already raised. That is HealthQuest provides an opinion, it contains findings of relevant unfitness, those findings are communicated to Dr Wilmott.  Dr Wilmott is the delegate under s 8 of the Act to deal with s20 retirements.  There is not any issue about that. Dr Wilmott then in accordance with what seems as a part of a normal practice instructs his personnel assistant to refer the implementation of the retirement mechanism to Miss Walshaw.  And that's what happens.
Now in our submission it is absolutely plain that Dr Wilmott, the person who the authority was reposed to cause Miss Kerrison to be retired, implemented a process to bring that about. So that he had the authority, he did make a decision, and he communicated that decision to the officers whose obligation was then to give it effect.
Now it is not right with respect to categorise what occurred as TAFE acted as if that had occurred merely by the issuing of retirement certificate by HealthQuest and the failing of  the appeal lodged against that certificate, because if that was what had happened, there would be no need for Dr Wilmott to do anything. If that construction is correct, and that is what Dr Wilmott believed, then all he would have to do upon the receipt of the retirement certificate would be to put it in a draw and not do anything. So that assertion is simply unavailable. And the fact that so far as the end of the sentence is concerned, the failure of the appeal lodged against that certificate, in one sense that is we don't quibble with that, but for all of the reasons that I have already dealt with, and that is the decision ‑  what was going on was a process by which the officer was caused to be retired under s20, there was no need within that statutory scheme to revisit that process and make a separate decision in circumstances where the appeal had been abandoned. She lodged an appeal and then abandoned it. It wasn't then necessary to go back and say well hold it, we now start the whole process again.
It goes on to say:  "That is not a basis provided ... employee." There is no specific legislative scheme save for that which is found in s20. S20 is a broad general proposition which the decision maker then, or the delegated officer, then avails himself of it. The last sentence:  "It follows there has never been any valid or ...  employment" is in our submission ...
Your Honour deals at 213 with the issue of consideration of the appeal and what may or may not have been done about it. Insofar as her Honour says there was not any real review of the Miss Kerrison's diagnosis given her refusal to continue to participating in it was absolutely correct. She had the opportunity to deal with this issue and chose not to do so herself. Perfectly open for the employer then to just to continue as it had been. And why, I ask rhetorically, is there any obligation of the employer to review that matter, as her Honour seems to suggest there is, that is the diagnosis. Why?  The diagnosis had been made by, apparently on the face of it, a competent practitioner; namely two. Miss Kerrison has the opportunity to put that in issue and chooses not to. It's not for then the employer to go back and as it were revisit or review or consider again something which is plainly available to her. There is nothing in the statute.
WALTON J, V‑P:  I suppose it takes us back, a little back away, but could it possibly follow for example that the certificate is issued that ‑ to use an example given a little earlier ‑ person X has broken their toe, therefore, I consider that they are unfit to resume work, and are unlikely to be ever able to resume work, but the officer in receipt of that certificate would simply act upon it. And if the answer to that question is no, then it gives rise to the question, what is the nature of the discretion being exercised?
MENZIES: There is absolutely no reason why the recipient of that information would not be perfectly entitled to just act upon it. You see, what the statute requires is a finding of relevant unfitness. And I won't bore you with the detail  again. But the employer does not have the relevant expertise, it's not really for the employer in ordinary circumstances to second guess that proposition because that person doesn't have the appropriate expertise. It doesn't mean that the employer is by any means bound not to, but there is no reason why the statute having been complied with, it can't exercise discretion consistent with that finding.
Now it might be that, in the example that your Honour gave, the employer in that case might say well there is such a finding, but I don't think much of it. Then the employer is not bound to act upon it. Or the employer might think there is such a finding.  I'd like that to be reviewed, no reason why the employer can't do that. But that is not the question. The proposition is that if there is a finding which complies with the requirements of s20, then the power to exercise retirement arises. But I have not submitted, and do not submit that the employer necessarily finds that what is contained in that certificate. What I am saying though, and I certainly don't resile from this, that in the ordinary course of events you would expect that was what the employer would do because of the expertise of the persons who are providing the information. Hence my comment when it was on the back of the bus ticket you might find it something different. Again your Honour's example, if a person came in with a broken toe you might think something different about it. Of course if the person who came back with the broken toe was a labourer on a construction site, you might well say well, it's only a broken toe but that's ‑  I don't want to revisit that issue.
We say nothing more than there was a discretion, a power, normally one would have expected in the ordinary course of events that that discretion be exercised in accordance with the expert advice. It doesn't have to be.
Now what if Dr Wilmott's evidence was, or if you could draw from Dr Wilmott's evidence the inference, I always acted in accordance with the certificate and never ever considered it and simply felt myself bound by it, then that might give rise to a problem for the appellant, provided that it also went so far as to say felt myself bound by it regardless of my own view. But if it was, well yes, generally I felt myself bound by, in a pragmatic sense, because I didn't have any relevant expertise, then that would be something that in our submission one couldn't cavil with.
Now the evidence just isn't here to come to the conclusion that Dr Wilmott bound himself or considered that was the position. And that was why we have gone to some length to demonstrate that it is simply not right, as her Honour saw it, to so categorise Dr Wilmott's position.
In the light of all this material, it's hardly surprising that her Honour might well have slid past that distinction and simply said ah well, Ramsey says that, Walshaw says that, Wilmott says that, therefore, game set and match. But that is not what Dr Wilmott says at all. And doesn't get anywhere near it. Certainly not enough for what my learned friend would have.
STAUNTON J: I suspect you will probably tell me it's irrelevant, but I will wait to be told anyway, on page 508 of volume 3, it's the retirement certificate as it's got some stamp on it there, I'm not sure how that appears there, but I don't question that, I am just pointing out that is the document I'm taking you to.
MENZIES: Yes your Honour.
STAUNTON J: I don't I understand that it's not in issue, and if I have misunderstood you please tell me, that it really matters little as to the purpose for which Miss Kerrison or anybody for that matter were sent to HealthQuest, an employee, they could be sent for for the broken toe, but we seem to have in her Honour's judgment reference to the fact that Ms Walshaw, I think it was.
MENZIES: Yes your Honour.
STAUNTON J:  Was sent, and the note is in the judgment, was to do with what is called a Workers Compensation/Rehab.
MENZIES: Yes.
STAUNTON J: That was all that was said apart from those other details that are there, do you see anything surprising that HealthQuest responds almost by picking up the words of s20 without more ado?
MENZIES: No your Honour, because what Dr Jagger says in her evidence is that this is a carefully crafted standard form as it were document to deal with circumstances which will lead to retirement. So as I understand the evidence, that document is one which be produced in circumstances where the HealthQuest examiner ultimately formed the opinion that the person is suffering from an illness causing him to be unable to discharge their duties, and it's likely to be permanent. So the answer to your question is no your Honour, I am not surprised but.
STAUNTON J: The reason I asked the question is, again I can move away from Miss Kerrison and just be hypothetical, to come back to the employee who gets referred to HealthQuest because of a broken toe, that unless, would it not follow, HealthQuest was directed to assess that person pursuant to the provisions of s20, why else would you then invite or expect a response apropos this type of certificate with the precise wording it has unless they have been specifically asked to direct their mind to it?
MENZIES: No your Honour.  The answer to that ‑ I'm not sure we're not at cross‑purposes ‑ let me try and do it this way: If the person goes to HealthQuest for whatever reason, and the medical practitioner at HealthQuest comes to a conclusion that the person may well be unfit, or is unfit, then the officer of HealthQuest would be derelict in his or her duty if they didn't express themselves in this way.
STAUNTON J: So they churn out pro forma, is that the idea? That may be a loose form of words Mr Menzies. It's not meant to be. But they then simply produce the pro forma, if that is their view.
MENZIES: Yes. I can try and answer it this way by taking your Honour to the evidence. At 1790, volume 9, Dr Jagger is being cross‑examined by Miss Kerrison, your Honour the context of it is this: There is also no doubt that there was conversation which was taking place between Miss Walshaw and the HealthQuest officers. We don't resile from that. And so that there was more information no doubt communicated than what was contained in the letter of referral. Having said that, the cross‑examination proceeds at 1790. Perhaps I should go back to the preceding page: "When you wrote that document you were aware ...  is that correct." Now attachment F, I suspect is the letter which went to Miss Kerrison. I will check that. Yes. And then the answer continues  "...  to the employee." The summary goes to the employee, the document entitled 'Retirement Certificate' goes to the employer. Then she is asked the question:  "Why have two different documents?", and then comes the answer ‑
STAUNTON J: Yes I have read it.
MENZIES: Yes there is a degree of standardisation, and the reason it's expressed in that way is it is intending to pick up and deal with the statutory requirements.
STAUNTON J: The statutory requirements for superannuation purposes?
MENZIES: That is what the doctor says certainly, but clearly the ‑  I don't think it is suggested that this doctor was the author of these documents in their original form.
Your Honours, I'm just trying to recall. ...  Under the relevant Police legislation, the name of which escapes me, but it's the Police Superannuation legislation, I think it's s10 A, it's in that part of the legislation, I'll hunt it out for your Honour, similar criteria with respect to continuation and employment are raised. These are the police officers before 1988 could be invalided out and receive a pension under the relevant legislation37, which I think was called the Police (Superannuation) and some other words Act where the criteria for superannuation for the granting of the superannuation pension included incapacity to discharge duties of the office, and permanency of disability.  So that it might well be that this was a document which when it first came into existence came into existence to serve that sort of purpose. I don't know the answer to it, but it certainly explains why Dr Jagger would have expressed it in those terms. So there is really nothing of particular significance in the letter.
At page 470, which is volume 3, appears the letter to HealthQuest from Miss Walshaw. She Write's saying, seek  medical assessment, describes stress, anxiety, unresolved grievances, and symptoms which in that third last paragraph (read) which would probably be consistent with a depressive or anxiety related disorder. And then that was sent with a document which is on the next page, 'Request For Services', and the request relates to ‑ if your Honours look in the box about three quarters of the way down the page, in the middle, heading, 'Others', 'Fitness to Continue'; tick. So what is happening is that indeed HealthQuest was being asked to look at the members fitness to continue employment.
The letter from TAFE is 1 May 95. That is at the foot of 470. It seems as if the request for services went with it. And then at 472 there is the document that comes back. So there is nothing surprising or out of the ordinary in HealthQuest responding in the manner that it did because they were really being asked that question:  Is she fit to continue employment?  Expressing an opinion in the certificate that: No she's not.
I now turn to our submissions, and just deal with matters which I may not have covered. We set out why leave ought be granted and we make a couple of short points. The most significant one is the obvious importance of how s20 ought be dealt with by TAFE. And because if her Honour is right, and the process is wrong, then clearly TAFE will need to deal with retirement in a different sort of way. That is a significant matter38.
WALTON J, V‑P: Why is it a significant matter of importance? I mean at the end of the day, that means that if you are right or wrong, the statute has a particular effect or not. Why is it of elevated importance that TAFE might find itself in a position of having to comply with the statute in one way or the other?
MENZIES: Why should TAFE be required to take an approach to the statute which is wrong?  So that the matter, which is of importance is, has TAFE conducted itself in accordance with the statute or has it not39?  Now at the moment, if this matter is left untested, then TAFE may be in the position of having to look at how it deals with the termination of employment in a different way to that which has occurred in the past.
STAUNTON J: I thought we're talking about the timing. You say TAFE has to look at how it deals with termination of employment?
MENZIES: Yes.
STAUNTON J:  Are you saying that TAFE automatically as a matter of course uses s20 of the TAFE Act to terminate people?  
MENZIES: Of course not your Honour. [Wanna bet?]
STAUNTON J: It's just the way you moved the language that made me ask the question.
MENZIES: Obviously your Honour I regret that I used the language loosely, but the purport of what I was saying, or intended to be, was in the context of s20 and persons who are caused to be retired. So in our submission it's important, it's also important that if there are, if indeed TAFE's manner of conduct of terminating or causing the termination of persons who are found to be medically unfit has not been carried out in the past correctly, then it will have some retrospective effect upon terminations that have already occurred40. So it is not a matter which is unimportant. And that in our submission is sufficient on its own to grant leave.
The next matter is that it is not an insignificant amount of money. Now my learned friend dismissed that proposition with, well with the derision which I think she thought she was entitled to. But the simple fact of the matter, that there is a public interest in ensuring that the funds of the State are properly expended. If our submission is correct, and Miss Kerrison's employment was terminated all those years ago, then for her to be paid out the sum of money that arises from her Honour's determination gives rise to a significant unjust and enrichment of Miss Kerrison41.                                                                     
MENZIES:  (Contd)  It is public moneys, public funds.  There is a strong public interest in public funds being dealt with properly.  It does not make any difference on that proposition we would say in any event whether the shoe was on the other foot.  It is not even significant.  After all, it is not a broken toe, of someone who retired last week.  It is a retirement which took place many years ago.  The effect of the decision is a very large amount of money.  That of itself is a matter of importance and cannot be brushed aside.
As a matter of administration of justice obviously we say it is a significant matter in the public interest.
If I could return to the first point, my junior reminds me section 25 of the present Public Sector Employment Management Act uses the same language as does section 36 of the Public Sector Management Act 1988 which has been repealed and replaced by the present Act.  It is not just a one-off circumstance at all.
WALTON VP:  I suspect that recitation of the other statutory sources might also point to the origin of the present provision.
MENZIES:  It could well.  The Public Sector Management Act is dated 1988; the TAFE Act is 1990.
WALTON VP:  Or the predecessor thereto.  It may have some connection to the superannuation arrangements, that is the statutory provisions are the same.  The language used that is the operative language, seems to have tones of that sort.
MENZIES:  We will pursue those issues.  We will not finish today.  I will provide your Honours with submissions as soon as we are able to do so.  We will also do a check whether there has been any binding authority on the issue.
I do not think there is anything else I can say on appeal except to say this, there is a public interest in the correction of a decision which we submit is simply wrong, with respect to her Honour.  That is the third rather than the first basis we say why leave should be granted.
In our submissions we dealt with what we described as the persons involved.  We do not go further into that.  At paragraph 13 page 7 we set out a brief chronology which just deals with what in our submissions are the relevant issues.  At page 8 we deal with the submissions.
If I could deal with the judgment.  We make the point at paragraph 22 Dr Jagger’s evidence seems to have been rejected by her Honour.  My friend asks in her submissions in response what is the point that we seek to get from that.  We deal with that in our further submissions in reply.  In our submission it was entirely unnecessary for her Honour to get into that area at all.  It seems to suggest even if we had succeeded on our construction then we might have been faced with the proposition there was some other basis which vitiated the findings.
We deal with Dr Willmott’s evidence, with Ms Walshaw and particularly ground 2.  My friend in her submissions in reply said she did not understand some of the matters that we have raised so we took that criticism on board and sought to deal with the matters my friend had raised.  One of them was whether the first appeal ground was pressed.  It is.  The first appeal ground was her Honour’s decision was wrong because she posed for herself the wrong test, that is she looked at whether a decision had been made to require Ms Kerrison to retire rather than what section 20 sets out.  Then the basis of the matters with respect to that issue we continue at paragraphs 9 and 10 in our submissions in reply.  I do not think there is anything further that arises from those that I have not already dealt with.
Then ground 3 where my friend raises the proposition does ground 3 ground an independent ground of appeal and our submission is it does, where we submit her Honour is wrong in those findings.  In the paragraphs which we highlight, her Honour’s point is Dr Willmott did not understand his role and she made a number of findings about that.  In our submission those findings were incorrect and if incorrect it seems to follow Dr Willmott did indeed understand his role.  It is the failure of Dr Willmott to understand his role which, as we understand it, was the basis for her Honour’s ultimate finding that no decision had been made, as she described it.  We deal with that at length in our submissions in reply and I think I have dealt with all of those matters orally.
My learned friend in her submissions refers to the proposition that there cannot be a contingent exercise of delegation.  As I said before lunch, what my friend does is raise a straw dolly and then seeks to knock it down.  Our response to that is contained in paragraph 23 and following.  Our simple submission really is “Why not?”  There is nothing in the statutory scheme that says you could not but that is not how the process of retirement operated.
There is one final matter which is significant.  My friend says in her submissions in the penultimate paragraph, “Ms Kerrison raised a number of grounds of invalidity of decision which her Honour was not required to deal with because of her finding there had been no decision under section 20 of the TAFE Act...so that these matters can be determined.”
The problem with that submission is my friend has not either issued or filed a notice of contention or cross-appeal.  We have come to deal with what her Honour did decide.  If our submissions are correct the inevitable and only result in our submission is the appeal ought to be 

allowed and the summons for declaration dismissed.  There is really no basis on the way in which the case was conducted below which would give rise to a right to send the matter back to Schmidt J for her to deal with matters which she had not dealt with, because that is not the issue we have come here to agitate.  My friend has not agitated it by way of cross-appeal or contention.
WALTON VP:  Why would she do so?  It is not plain from Schmidt J’s decision that she did put some matters aside because of the desirability of dealing with the particular point.  Assuming for argument’s sake that she had put those aside, why would we dismiss the first instance proceedings rather than, as it were, express a view as to the law and overturn her decision given in relation to the matter?  Why is this matter different?
MENZIES:  If my friend wanted to agitate the position she could have put on a notice of contention which was to the effect her Honour’s decision ought to be confirmed on other bases, namely whatever, and then we would deal with them.  But she has not.  It does not stop, one assumes, Ms Kerrison if she was so minded to put on another summons for declaration - she cannot do it in these proceedings - and I think the simple answer to it is if that was what was sought then it ought to have been raised and then we would have dealt with it.
HOWELL:  If I could deal with that last issue while it is fresh in my mind.
WALTON VP:  Just before you do, Ms Howell, I think it is patently clear now this matter will not conclude today and in those circumstances what we have in mind occurring is Mr Menzies has to provide some notes within a period of time as to the matters that have been raised--
MENZIES:  Certainly.
WALTON VP:  --which I think are many and varied and no doubt junior counsel has a note of all of them.  I raise that in two respects - one which is procedural, we will need to fix a period of time before we go today for that to occur.  In other words if Mr Menzies has more to go on one view of it in relation to the critical issue I suppose the question arises whether we should call on you, Ms Howell, this afternoon prior to the receipt of the note.
MENZIES:  In my submission in the light of what your Honour seeks and what we undertook to do and particularly given the late hour, I think fairness would dictate my learned friend not be called upon to start unless she wants to before she has everything we have to say.  I am entirely in your Honours’ hands.  For our part we would look to producing something probably within the next seven days in response in relation to those matters.
The only other matter which arises is the question then if 

it is going to be your Honours not proceed further today, is the position of the stay and execution of the decision already made.  I need to agitate that.  Up to now what has happened is the execution of the judgment has been stayed upon the appellant undertaking to make a payment to Ms Kerrison of $1,000 per week.  My instructions are to continue to offer that as a condition of the stay.  The question of an adjustment of that amount, that is to say whether it should be credited to any amounts ultimately received if the appeal fails or sought to be clawed back if it succeeds, is a matter that can be dealt with at some other time.  But our submission would be if that process proceeds at some point when the matter was finally washed up we will need to seek to deal with that payment.  I just raise that.  That is our position.
HOWELL:  I am content to wait until the next day to deal with the bulk of our submissions. 
As far as the stay which was before your Honour Walton VP in February, we are content for the status quo to remain in place until the matter is determined.
WALTON VP:  When the matter resumed in February I made a stay upon the conditions described by Mr Menzies and left the issue of crediting, if that is the correct description, until matters could be determined ultimately by the Full Bench.  If you are content to have the matter go that way--
HOWELL:  Yes because it may not arise if Ms Kerrison is successful and the appeal is dismissed.
WALTON VP:  Are you content to have the matter go forward that way, Mr Menzies?
MENZIES:  Yes.
HOWELL:  There is one matter I would seek to raise and use the time to put the Commission and my friends on notice of.  It does relate to the last matter which I started to deal with which are the matters her Honour did not address in her decision because of the way in which she determined no decision pursuant to section 20 had been made.
WALTON VP:  What do you mean by that, that she was addressed on those and chose not to deal with them or the issues were simply not addressed?
HOWELL:  Ms Kerrison in her written submissions advanced arguments on a range of different bases as to why the actions of Dr Willmott did not constitute a lawful termination pursuant to section 20 of the Act.  These bases included denial of natural justice to Ms Kerrison, improper purpose, bad faith and matters of that nature.  Indeed the respondent, TAFE’s submissions below dealt extensively with these matters.  Her Honour, because of the way the decision was determined, did not make findings 

on those matters.  We say Ms Kerrison is entitled to have those matters determined in the event that our primary submissions on the appeal are not accepted.  
It is suggested we should have put on a notice of contention.  We say the Commission would reject that proposition for a number of reasons.  That would normally apply where findings are made contrary to a party’s position which they wish to rely on in the appeal.
The present situation is no findings were made.  What we would have in effect is the Commission on appeal making decisions and that is not contemplated by the procedures in place for cross-appeals or notices of contention particularly where those particular findings which were invited by Ms Kerrison in her submissions would require findings as to credit of witnesses or would be at least in part based upon findings as to credit of witnesses.  We say no issue would arise as to those matters.  If we are wrong in that we would seek leave to put on a notice of contention with respect to those matters.  
I can take the Commission to the parts of Ms Kerrison’s submissions below where she advances these alternative grounds for saying the purported decision of Dr Willmott was not a valid one.
There is a further and more complex matter which we raise for the first time as of now.  It is a matter not referred to in our submissions.  If I could refer the Commission to paragraph 27 of our submissions.  We say something which is unfortunately incorrect.  This is the only matter by the way that is incorrect in our written submissions.  It is paragraph 27 page 11.  We say it was accepted by Ms Kerrison below that Dr Willmott had the delegation to exercise power under section 20.  That was something which was put in our submissions on the basis of her Honour’s observation and that is what her Honour said at appeal book page 60 and page 177.
Since filing the submissions on Monday it has been drawn to my attention her Honour was in error in making that statement as to the agreement of the parties that Dr Willmott was properly authorised and provided with the delegation under section 8 of the TAFE Act.
I can give the Commission references to the relevant submissions.
WALTON VP:  Don’t do that at the moment.  Tell us where you are trying to lead us?
HOWELL:  We are going to seek leave to put on a notice of contention that her Honour should not have made that finding that it was common ground and that she should have determined whether Dr Willmott did in fact have authority because it is clear from the submissions and the references to which I can take the Commission that that was not a matter that was conceded below by Ms Kerrison.  As far as we can see it is not a matter on which TAFE advanced any evidence whatsoever despite the fact Ms Kerrison said in her submissions it was not a matter which was conceded by her.
WALTON VP:  What do you propose, a cross-appeal or contention?
HOWELL:  A notice of contention to the effect that her Honour should have found there was no evidence to support the decision Dr Willmott was a duly authorised delegate.
WALTON VP:  Why should we entertain this submission after the effective close of the appellant’s case?
HOWELL:  It is a matter which would not be without precedent.  The approach of the Commission we would suggest would be that so long as the respondent is not subject to undue prejudice all the matters agitated below could properly be put on appeal.  I can refer to a decision of the Federal Court where a party was allowed by the Full Court to raise on appeal a matter which should properly have been subject to a notice of contention but was not, and that is the matter of Chittick v the Health Insurance Commission (1984) 1 FCR 254.  In short, the submission is that we have had a very tight timetable here.  Ms Kerrison has been largely unrepresented.  We received the respondent’s submissions late despite the fact they had some months and we had a week.  We did our best.  It was drawn to my attention only after the submissions were put in, although her Honour said there was common ground below on this issue, that was incorrect.  Having looked at the relevant references I can now appreciate her Honour was mistaken on that.  It is an issue which Ms Kerrison properly raised and which was not determined by her Honour.
WALTON VP:  I am not sure what the subject matter of the issue in the Federal Court proceedings was which allowed it in.  At the moment the dimensions of what you propose at first blush seems to be very substantial indeed.
HOWELL:  We would say not.  We would say it is a simple matter of fact whether section 8 had been complied with.
WALTON VP:  That submission could have been made to Schmidt J before she produced her 90 page judgment42, I am sure.  It is difficult to know other than by description where these issues fit in.  Normally speaking the trial judge is exposed to a range of issues of this kind.  One matter may be resolved at the end of the day which is paramount and resolves the matter and in the circumstances the appeal court has the advantage of, as it were, knowing the judge’s reasons and proceeding in the manner you describe.  Here we are left with a series of reasonably vexed propositions.  You say her Honour proceeded on some false basis which would require us to look at the matter afresh in order to determine the outcome?
HOWELL:  It is a matter for the Commission whether the Commission would determine this matter or remit it to Schmidt J.  I should say by way of explanation of her Honour’s decision that the respondent below, that is TAFE put in its written submissions that this matter was common ground between the parties.  There was no basis for that.  Ms Kerrison in her submissions in reply made clear her position that there was no basis for saying it was common ground.  It seems likely that is how the misunderstanding arose and it led to her Honour not turning her mind to that question in circumstances where there was not any evidence to say Dr Willmott had been provided with the delegation pursuant to section 8 to make decisions of this kind.
WALTON VP:  As to the tightness of the programme, it has been done largely for the benefit of the respondent.
HOWELL:  I was not criticising the programme but trying to explain the difficulty of not picking up that issue.
WALTON VP:  Do you say you would be precluded from seeking declaratory relief as to these other issues in fresh proceedings if we precluded you from putting on a notice of contention?
HOWELL:  There may be issues of estoppel arising.  If I was in the position of TAFE I may be thinking of running that point of argument absent any indication from the Commission that that would not be an appropriate step.
As far as we can see all the relevant evidence or the overwhelming majority of it was before her Honour.  She has had the opportunity of hearing that evidence and making findings as to some of it.
WALTON VP:  As I understand it, you divide it into two groups - firstly, contentions designed to establish a case for the remitter, not for us, to determine the matter to be raised, and the second class is designed to have us introduce into the appeal a challenge to one aspect of her Honour’s decision.  Is that the thrust?
HOWELL:  As to the second, it is a matter for the Commission whether it be remitted or not.  I have not heard what TAFE has to say on that.  It may be more convenient if the appeal gets to that stage that all those matters that were not dealt with for whatever reason be remitted and I suppose in that context and the fact her Honour has not really dealt with that issue, if it were necessary so to do then that might be the most appropriate course.
WALTON VP:  At first blush it seems to be an indeterminable process.  I will hear from Mr Menzies.
MENZIES:  My instructions are our submissions, a full copy, was provided within the time required by your Honours’ orders.  It is true the submissions in reply should have been available Tuesday but was not served until Wednesday but our primary submissions were provided within time.
The prospect of your Honours now being required at this late stage to deal with an entirely different case is one which apart from filling one with horror is one which ought to be rejected.  One would have thought if that was the position it should have been something the appellant should have been alerted to a long time ago so it could have been dealt with.
Having said that, obviously we are in your Honours’ hands.  It does seem to us at first blush by raising the prospect of taking successive steps into the unknown it may involve a great deal of litigation and expense.  We think that should be resisted.
SHORT ADJOURNMENT
WALTON VP:  We have decided to adopt the following course in relation to the matter or matters raised by Ms Howell.

We propose for this purpose to divide the issues into three separate classes.

The first class will be broadly described as the issues raised earlier by the Bench with Mr Menzies and relates to his further proposed submissions.  The second class of issue which may be broadly described as the delegation issue; and the third class being the broad categories of additional contentions that are sought to be raised in the proceedings.

We are not satisfied at this point we are in a position to determine in any suitable way whether the second two classes of issue should be allowed to be raised in the proceedings.

In those circumstances we propose to adopt a course 

which will better equip us to understand those issues and ultimately make a determination as to the procedure to be adopted either in chambers or by the relisting of the matter. 

Therefore, we propose to have Mr Menzies put on the additional submissions in writing that he proposes within seven days and thereafter, after calling on Ms Howell as to the appropriate timeframe, to receive a submission on behalf of the respondent which will firstly contain a reply to those matters raised by Mr Menzies; secondly, outline the submission which is proposed to be put by the respondent in relation to the contention as to delegation if that contention were allowed to be brought; and thirdly, for the respondent to indicate the grounds upon which the respondent submits that the additional contention should be able to be brought in the proceedings including, in particular, what consequence for the conduct of the appeal proceedings the respondent submits would follow from the introduction of that material.

We might add in passing as to that latter aspect that it is difficult to conceive at the present time how the issues last ventilated that is in the third class might, if we were minded to do so, to be remitted to Schmidt J having regard to her finding in the first instance.  That is something we raise for the parties’ consideration at this time.

Then, ultimately, Mr Menzies, you will have the opportunity to reply to those matters in the following way:  simply a reply in terms of the first proposition, an outline of your response that is if it was required as to the second proposition and particularly as to whether there is any ground and so forth, and thirdly, your response in a procedural sense as to the contention issues, in other words why we should not on your submission entertain an application of that kind having regard to what has been raised.

Ms Howell, with that categorisation, what period of time do you require?  I note on present projections the next time we are able to reach this matter, unless something exceptional occurs, that is days dropping out and the like, is September.  I raise that with you in that way because on that basis, that is on that approach there is obviously less rather than more pressure on you to deal with the matter.
HOWELL:  In light of that proposed timetable I would ask for four weeks from the date of receipt of TAFE’s submissions.
WALTON VP:  Mr Menzies, thereafter 14 days?
MENZIES:  I am just thinking about my position.  I will be away in April, but that sounds fine.
WALTON VP:  Again given the circumstances of the proposed listing if some little additional time is required over the time estimate, then provided an indication is sent to my chambers, I am sure you can expect it will be accommodated.

We fix the timetable in the manner discussed with counsel.  We will provisionally fix Monday 20 September 2004 for the further hearing of this matter but review that question, that is the question as to that date and the further conduct of the proceedings in the light of the submissions received, that is procedurally in light of those matters and our determination in relation to them including, as mentioned earlier, the prospect of relisting of the matter at an earlier time in order to deal specifically with those issues.

The proceedings are now adjourned.
oOo






1 Lack of procedural fairness.  No informed consent.  False allegations in documents sent to HealthQuest (HQ) see Appeal Books (AB pages 456, 457, 470,471, and repeated in HQ notes AB491G-U before meeting with Kerrison.  And after meeting with K a 'report' AB500-501 Also phone calls AB495 [AB copy indistinct, transcript is:





TRANSCRIPT





HealthQuest Record 30 May 1995





Dr Jagger’s Record of Conversation With Kerrie Walshaw of NCI TAFE 





Kerry Walshaw						30 May 1995


North Coast TAFE





[TAFE] Have TRIED independent mediator from Sydney – she won’t cooperate – has elevated the grievance ( Minister and head of TAFE – totally out of proportion – has grievance with all other staff  - key player is ex headteacher who has been transferred out! – therefore Can we bring it back down to “reality” – 





Would NOT accept what provider’s advise.  To have counselling.  Therefore rehab [rehabilitation] cannot proceed





Needs to accept counselling and participate in appropriate grievance resolution procedures in a constructive manner .





She has choices: - ie come back and negotiate and communicate at appropriate level or else resign. 





(New head teacher).





Other family problems NOT revealed in interview – unclear what; but Dr Mandel’s notes do not reveal any info re home situation.





NB  Advised to reassure coworkers that threats of self harm and violence to others do not appear based on serious mental illness therefore deal with this in the “normal” manner ie re suicide – “discuss this with your doctor”  - re violence “stop or we’ll take increasing protective action via police”.





Suggested stay away (if not at work) till the report sets the framework for a return





[Signed] H Jagger





 "and AB420 "if she (Valda) is not medically retired Kerrie would like to have someone talk to staff about Valda's condition so that they are all prepared for when she comes back to the workforce".  NOTE: Kerrison was working unaware of all this.  Walshaw, as Human Resource management held her work records.  And AB421 Walshaw falsely claiming Kerrison "is very suicidal".


1 Disputed.  Dr Willmott did not claim he ever saw it.  In affidavit had no recollection of it.  


In cross-examination of Willmott AB Page 1879 J


" Judging from this particular correspondence that you have shown me dated 23 June 1995, it's clear that Kerry Walshaw prepared and sent this presumably shortly after being aware that HealthQuest had notified yourself, Ms Kerrison, of their decision" i.e. HQ "certificate to Walshaw then Walshaw letter to Kerrison.  





In cross-examination of Willmott AB Page 1879 K-L:


" Q.  Can you remember whether you had any documents in your file while you were in TAFE concerning me of a derogatory nature?


A.  I don't recall any specific documents concerning you of a derogatory nature.





Q.  If you had had documents of a derogatory nature about staff members, what would be the process that you would use?


A.  It would be somewhat dependent upon the nature of the documentation.  I guess one of the things that I would normally do, if I received documentation of a derogatory nature against a staff member, would be to discuss that matter with the staff member concerned.." etc.


Willmott did not contact K at Kempsey.  Apparently Willmott did not receive the derogatory purported retirement certificate.  the 'certificate' is addressed to HR (Walshaw) who wrote 23 June 1995 letter to HQ.  By November 1995 somehow there was a stray sticky note tag somehow attached (accidentally?) at some later date.





Her Honour's finding of fact AB74 Para 213 


"… Nor, however, was there then any consideration of the outcome of the appeal or any decision made by those at TAFE with the relevant authority, that Ms Kerrison's employment should come to an end. There had, at that point, never been any decision that Ms Kerrison's employment should come to an end. TAFE simply acted as if there had been." And AB74 Para 214





Original "Retirement Certificate" AB 472 - no sticky note.  The sticky note was not a fixture.  Sticky note on document in late 1995 -- see K's submissions AB296-297 Paras 22-23.








2 Disputed.  See EX 19 Ms Walshaw affidavit letter AB473 "I realise that by now you have received your notification of retirement from Healthquest…"


3  Mr Menzies submission is that it is an opinion; i.e. not a finding.  Anything less than a finding is discrimination on presumed disability or victimisation for my complaints or simply to aid and abet TAFE.  Any decision under s20 TAFE Act needs a finding.


5 No competent appeal body.  See submissions in AB pages 306-311 and AB page 57 Para 164


5 If K had known that TAFE could, and did, act against her as it did she could have chosen a different action.


6 It does not satisfy a) a finding of failure to carry out the duties of office.  Justice Schmidt made the finding of fact AB Page 67 E that:  "… There was no question in these proceedings, or otherwise, that her work was other than satisfactory, both before and after her sick leave in 1994."


 


And re 'diagnosis AB 73 Para 211 concluding "… When they were revealed in these proceedings, these facts vindicated Ms Kerrison's concerns and complaints about her treatment by TAFE, so as to remove the foundation for Dr Jagger's opinions [psychiatric label 'personality disorder'].   








6 HealthQuest is not "another part of the employer", but TAFE is its fee-paying client.  HQ did not hold a statement of duties.  Going to Mr Menzies previous analogy of a broken toe, unless the perceived or presumed disability is a disability which had precluded the client from performing specific duties as set out in the client's duties of office, this can be discrimination on the grounds of a disability (or presumed disability).  Other  


8 The referral/order to go to HQ and its outcome were entirely inevitable under the process in place to deal with employees such as K in Departments, especially the 'troubled' Departments such as DoCS, Police, Teaching.  See AB Page 820


9 a contrived "certificate" … fraud?


10 How can TAFE cause or force a person to retire?  Only if there is an employment contract signed by both parties, agreeing that a party retires under certain circumstances can this be done.  Other forms of forced retirement, e.g. marriage retirement, pregnancy retirement, age retirement, while being allowed in the past, now are prohibited under the AntiDiscrimination Act.  Similarly a "medical retirement".  An employer has the right to sack/dismiss, but that is all.  The employer does not have the right to place its ex-employee in a box labelled 'retired' or the even more offensive box 'medically retired' (incapable of anything). 


11 TAFE did not call Dr Mandel, K did not have the resources to do so.  On a NOTICE TO PRODUCE AT COURT filed 26 April 2001 K to Respondent "To the Respondent


The Applicant requires you to produce at the hearing on 26 and 27 April the following documents or things for the purpose of evidence:





The author of each document you intend to rely on in court to be present at court and available for cross-examination.





11A Correct.  There was no psychiatric disability on 19 May 1995.  Following that there was no psychiatric appointment with either HQ or Dr Holmes or any other medical person between that time and the issuing of the HQ purported certificate.  





13 NOT treating psychiatrist. 


AB Pages 46-47


"134  	HealthQuest received a report from Dr Holmes on 13 June, recounting Ms Kerrison's grievance at TAFE and her medical history, including in 1994, chest pains, depression and anxiety attacks. Ms Kerrison's evidence was that she had been reluctant to give Dr Mandel permission to contact Dr Holmes, but had been prevailed upon to do so,





"135 In cross examination Ms Kerrison expressed the view that she had not given informed consent, either to being assessed by HealthQuest, or to HealthQuest contacting Dr Holmes. She had been led to believe the assessment was concerned with worker's compensation rehabilitation and not to consider her being forcibly retired.





"103 At that time Ms Kerrison had only had one day's sick leave since her return to work the preceding July. Her evidence was that she was contacted by Ms Cooke of CRS and was advised that CRS would not be involved in providing her with confidence building sessions, unless she first attended a psychiatrist. She later learned that Mr Quinn had informed CRS that she had depressive tendencies and tendencies to violence.


16	Yes it was a vacuum.  Kerrison's presence was not required.  The process was HealthQuest/Walshaw/Holmes.  K was elsewhere.





17 Justice Schmidt made the finding of fact AB Page 67 E that:  "… There was no question in these proceedings, or otherwise, that her work was other than satisfactory, both before and after her sick leave in 1994."  K's Statement of Duties encapsulated requirements to perform her duties in and outside TAFE and in the wider community and businesses.


Cross-examination of Ramsey AP Page 1722 C-J: 








"Q.  And a TAFE teacher performs their duties not only in the classroom but out in the wider community?


A.  They perform their duties while on duty in the classroom and the college et cetera.  Wider community is obviously different things, whatever people do on their holidays et cetera.  Within the role of their work.


"Q.  Within the role of a TAFE teacher they go into the schools and go into Social Security places.  They are speaking � they may be invited to speak in certain places.  So a TAFE teachers' duties are involved in the classroom and in the wider community, do you agree?


A.  Yes.





19 A wilfully concocted fraudulent 'diagnosis'.  Offensive.  Reputation destroying.





20 "invalid certificate" yes.





21 There was no delegation to exercise a power under s20 of TAFE Act.  Also none were in evidence.  There was not invalid exercise as there was no decision made in TAFE.  TAFE simply acted as if it had AB 57 "164 TAFE was notified of the failure of the appeal. There was, however, no evidence that any decision to require Ms Kerrison to retire was either thereafter made, or advised to her. TAFE simply acted as if the dismissal of the appeal had the result of bringing her employment to an end." And AB74 Para 213 "As I have noted, there was not any real review of that diagnosis in the appeal proceedings, given Ms Kerrison's refusal to continue participating in it. Nor, however, was there then any consideration of the outcome of the appeal or any decision made by those at TAFE with the relevant authority, that Ms Kerrison's employment should come to an end. There had, at that point, never been any decision that Ms Kerrison's employment should come to an end. TAFE simply acted as if there had been.





22 Because of denial of procedural fairness all the decisions are automatically null and void.  However we should ask the Commission to formally set the "certificate" aside???





23 Yes it was.  It was in the questioning, and repeatedly in my submissions.





24 NO.  She admitted it was her writing.  Had no recollection of it.  Her affidavit AB 506 Para 4 


"While I do not recall details of the day on which the note was written, nor of my writing the note it was the practice that verbal advice would be given to me by the ID Dr G Willmott to direct the actions of other officers…"  It is covered in submissions AB 296 Paras 21-22 





Regarding "…it was the practice that verbal advice would be given to me by the ID Dr G Willmott to direct the actions of other officers"  this is a normal process between Director and assistant.  It is an assumption that either Dr Willmott or Ms Gallagher ever saw the "certificate", it was addressed to Ms Walshaw who wrote the letter 23 June 1995.





25 There was no competent appeal mechanism.  It was a rubber-stamping of HealthQuest, and sometimes another offensive psychiatric label was attached.  Neither HQ Jagger or MAP Harley concerned themselves with a Statement of duties, or a personal assessment, or disclosure of its "information" therefore there could never have been informed consent as the clients were not informed.  As part of the HR thrust, a psychiatric label is not removed, there is no mechanism to remove a psychiatric label.  At best there could be a different 'opinion'.  K's submissions AB 308 Para 66





26 On the Ramsey's evidence, HQ made the decision.  Naturally Ramsey issued no delegation to terminate under s20 TAFE Act.  There is no delegation in evidence.  





27 Willmott:  "…their (HQ) decision…"





28 Since age discrimination was incorporated into the AntiDiscrimination Act, forced age retirement cannot be enforced.  This section of the Acts, while being used to death against dissidents in the Departments as it not only bypasses Industrial Relations dismissal, but discredits the dissident and what they reported, (past, present and future), may simply be left over from the dinosaur age.





29 Ms McGregor was mentioned in the Judgement at Para 197 as having deliberately deceived K





30 K could not find out what she was appealing against.  There was no competent appeals process.  





31 The document is headed "Retirement Certificate"; i.e. certifies that on or before 19 June 1995 K was retired.  See K's submissions Section L.





32 TAFE simply took K off the payroll in June 1995 and sent an SASS form to State Super as its first attempt to manufacture a medical retirement. See AB Page 423.  Its next attempt was late 1996 the same form to State Super; See AB 297-298 and referring to communications to and from State Super AB 597, 598, 599, 600 culminating in State Super letter to K 596 where State Super could not apply a medical retirement, but did issue a 'withdrawal' for TAFE.  See AB Page 298 Paragraph 26.6.  State Super did not apply a 'medical retirement' no matter how TAFE put it; and K did not apply for any retirement. 





33 No it wasn't.  TAFE refused to allow me to perform my duties.  SUE, FYI what really happened was that TAFE excluded me in June 1995 and cut of my salary.  In September another person phoned Walshaw and protested that I had no income to live.  Walshaw said to tell me to go to North Sydney payroll section and I could pick up a cheque that afternoon, and subsequently issued pay to me regularly in the form of Ordinary Pay.  When I refused to submit to another psychiatric appointment for MAP TAFE again, in April 1996, overnight stopped my pay and put through a journal entry to annex all my accumulated extended leave and sick pay.  All of this is written up in a pretty version for TAFE in the Judgement, but the documents I hold show that TAFE have had a number of attempts to make the figures fit.  But through 9 years there is no competent body that will address all this.  





34 The Judgment states "TAFE simply acted as if the dismissal of the appeal had the result of bringing her employment to an end."  Although TAFE altered its own computer records to "medically retired" it still could not apply "medically retired" outside TAFE in State Super or to K personally i.e. as shown above in 1998 TAFE were still trying to apply a "medical retirement' in State Super but failed.  Never-the-less TAFE used the phrase against K in relation to possible future employment SEE AB Page 408.





35 Paragraph 180 There was no evidence of any written record of such a decision having ever been made by anyone. The evidence suggested that TAFE did not maintain any system by which such an exercise of the s20 power was recorded, even for example, in the personnel files maintained in respect of Ms Kerrison."  Certainly there was no record of a decision, TAFE simply acted as if there had been, and used it against K SEE AB Page 408





36 Judgement Para "197 Having come to this conclusion, I do not propose to deal in great detail with the evidence as to the process followed by TAFE, in referring Ms Kerrison to HealthQuest. In summary, it is sufficient to note that the evidence showed that:- 


”Ms Kerrison was deliberately deceived as to the reason why she was being sent to HealthQuest. She was told that the reference had to do with her worker's compensation claim and rehabilitation. That Ms Kerrison had been sent to HealthQuest, so that her continued employment could be considered was actively concealed from her. This was inconsistent with HealthQuest's advice to referring employers. HealthQuest was provided with inaccurate information regarding Ms Kerrison, in a number of respects, including that Ms Kerrison was not on duty in May 1995, when referred.


There were at least 4 times that TAFE could have informed K:  a)  Ramsey and Willmott on 17 January 1995; and an entirely different letter to K  b)  Quinn to Scuglia April 1995 and entirely different letter to K; Walshaw letter and HQ1 form to HealthQuest 1 May 1995; and d)  McGregor to K re "workers comp/rehabilitation" May 1995.  


37 AB page 423 Exh 13 states:  "Part 2 To Be Completed by Member.  A Invalidity Application…tick One of the boxes below to indicate the type of invalidity benefit for which you wish to apply… " 





SUE, An employee can apply, but that is not sufficient for the superannuation bodies to simply accept them and pay pensions etc.  TAFE repeatedly wrote to SS, but State Super could not do anything without an application from me.  AB Page 596 is the letter SS sent to me late 1996 after TAFE's 2nd and 3rd attempt to "medically retire" me.  NOTE the purported retirement certificate was not sent to me, it was only sent to TAFE.  Note also that the purported retirement certificate is not part of SS's requirements.  The purported retirement certificate was for TAFE's use internally.  Note also that the letter HQ sent to me does not have all of the offensive material that TAFE got -- no wonder they both hid it.





38 Yes, TAFE etc need to deal with purported forced retirements in a different manner, however this should not require that I have to do it.  The court and the authorities have all of the information and experts to fix themselves, and could have done so years ago if they intended to do so.  It is not my responsibility and an appeal should not be allowed to simply do this.  In relation to the fake retirement certificates were quietly changed through the Premier's Department and Public Sector Management Office see PSMO Circular 2000-58 attached to my letter 7 May, but we are still left to carry the wrong-doing year after year.  





39 No TAFE did not either make a finding; or obtain a finding of any failure to carry out the duties of office, and did not even attempt to do so as per the guidelines in TAFE's Enterprise Agreement.  Also, as per submissions, TAFE have to conduct themselves in accordance with all relevant statutes.  At least the following are relevant:  a)  OH&S; not to wilfully cause harm to me, and not generate false impressions of danger to its staff, and not alter my employment because I reported OH&S;  b)  AntiDiscrimination; not to victimise me because I reported re Aboriginals, not alter my employment detrimentally on the grounds of presumed disability;  c)Privacy; not to breach privacy principles;  d)  Crimes act; not to use a knowingly false instrument; not to defraud; not to punish, torture or intimidate a witness or potential witness e)  not to force a medical process without informed consent;  f)  not to make decisions without procedural fairness; and also, although I don't know of it being in any Act, g)  UN Declaration of Human Rights.





40 Again they do not need me to tell them what they already know and should have fixed long ago.





41 It cannot be measured how much this has cost my husband and I and our family 





42 It was amply recorded in my submissions.


-------


SUE; TAFE already know they did not terminate my employment.  Not only is this shown in the existence of approximate salary being paid since the Judgement, but also TAFE once calculated a voluntary redundancy!  The AB Pages 570 & 571 are not in evidence but they show TAFE formulating a voluntary redundancy package sometime around late 1997 when they were due to attend a Conciliation Conference at the AntiDiscrimination Board.  They did not offer it to me, but does indicate the lengths they have gone to not fix things.
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